IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED 11.02. 2021
CORAM
THE HON BLE Ms. JUSTI CE V. M VELUVAN

C. M A Nos. 3064, 3077 and 3267 of 2019
and C. M P. Nos. 16784, 16946 and 18802 of 2019

The Manager

Rel i ance General |nsurance Co. Ltd.

6th floor, Reliance House

Haddows road, Nunganbakkam

Chennai - 6. .. Appellant in al
the three appeal s

Vs
1. Seergali @ Govi ndar aj .. 1st Respondent in C.M A No.3064/2019
1. Vel ayut ham .. 1st Respondent in C.M A No.3077/2019
1. Sakt hi vel .. 1st Respondent in C.M A No.3267/2019
2. M Raj esh .. 2" Respondent in all the three appeals
Common Prayer: Civil Mscellaneous Appeals are filed under

Section 173 of Mdtor Vehicles Act, 1988, against the judgnent and
decree dated 14.12.2018 nade in M C. O P.Nos. 319 to 321 of 2014 on
the file of Mdtor Accident Cains Tribunal, Special Sub Court,
Ti rupattur

In all the CMAs.

For Appel | ant . M s. C. Bhuvanasundar
For Rl . M. V. Kunar avel an
R2 . Exparte (before the Tribunal
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COMMON JUDGMENT

These Civil Mscellaneous Appeals are filed by the
I nsurance Conpany to set aside the award dated 14.12.2018 nade in
MC O P.Nos.319 to 321 of 2014 on the file of Mdtor Accident
C ainms Tribunal, Special Sub Court, Tirupattur.

2.All the three appeals arise out of the sane accident
and common award and hence, they are disposed of by this conmmon
j udgnent .

3. The appel |l ant/ 1 nsurance Conpany is the 2n respondent in
MC. O P.Nos.319 to 321 of 2014 on the file of Mtor Accident
Cainms Tribunal, Special Sub Court, Tirupattur. The  1st
r espondent in all the three appeals filed claim petitions
claimng a sum of Rs. 10, 00,000/-, Rs.50,000/- and Rs. 10, 00, 000/ -
respectively as conpensation for the injuries sustained by them
in the accident that took place on 17.02.2014.

4. According to the 1st respondent in all the three
appeals, on the date of accident i.e., on 17.02.2014 at about
16. 30 hours, while the 1st respondent in C M A No.3267 of 2019
viz., Sakthivel was riding the notorcycle along with the 1st
respondents in C. M A Nos.3064 and 3077 of 2019 as pillion riders
towards Tiruvannamalai, in front of Udayanuthur Prince Nursery

Primary School, the driver of the goods vehicle belonging to the
2 respondent insured with the appellant, who was comng in the
opposite direction towards Tirupattur, drove the sanme in a rash
and negligent manner, dashed against the notorcycle. Due to the
said inpact, the 1st respondents in all the three appeals were
thrown away fromthe notorcycle, fell down and thus, the accident
occurred. In the accident, the 1st respondent in all the three
appeals sustained grievous injuries all over the body and
therefore, they have filed the above claim petitions claimng
conpensati on as agai nst the 2 respondent and appel | ant/ I nsurance
Conpany.

5. The 2n respondent, owner of the goods vehicle, renmained
exparte before the Tribunal.

6. The appell ant/ I nsurance Conpany being insurer of the
said goods vehicle filed separate counter statenents in all the
three claim petitions denying the avernents nmade by the 1st
respondent in all the three appeals and stated that the rider of
the notorcycle viz., Sakt hi vel , the  1st respondent in
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C. M A No. 3267 of 2019 did not possess driving license to ride the
notorcycle at the time of accident. The accident has occurred
only due to negligent riding by the rider of the nptorcycle.
Tirupattur Taluk Police registered F.1.R only against the said
Sakt hivel, the rider of the notorcycle. The owner and insurer of
the notorcycle were not nmade as parties to the claim petitions
and hence, the claim petitions are bad for non-joinder of
necessary parties. The driver of the goods vehicle belonging to
the 2 respondent is not responsible for the accident. At the
time of accident, three persons travelled in the notorcycle,
which is in violation of the Mtor Vehicles Act and Rules.
Therefore, the appellant/Insurance Conpany is not |iable to pay
any conpensation to the 1st respondent in all the three appeals.
The appellant has al so denied the age, avocation, incone, nature
of injuries and disability suffered by the 1st respondent in all
the three appeals. In any event, the conpensation clainmed by them
are excessive and prayed for dism ssal of the claimpetitions.

7.Before t he Tri bunal , t he 1st respondent in
C. M A Nos. 3064, 3077 and 3267 of 2019, exam ned thenselves as
P.W1 to P.W3 and 23 docunents were nmarked as Exs. Pl to P23. The
appel I ant/ I nsurance Conpany exam ned three witnesses as RW1 to
R W3 and nmarked seven docunents as Exs.Rl to R7.

8. The Tribunal <considering the pleadings, oral and
docunentary evi dence, held that the accident occurred due to rash
and negligent driving by the driver of the goods vehicle
belonging to the 2" respondent as well as the rider of the
notorcycle viz., Sakthivel, the 1st respondent in C. M A No.3267 of
2019, fixed 40 : 60 contributory negligence on the part of the
driver of the goods vehicle and the 1st respondent in
C. M A No. 3267 of 2019, awarded a sum of Rs.15,82,593/-,
Rs. 26,500/- and Rs.18,33,919/- as conpensation to the 1st
respondent in all the three appeals respectively and directed the
appel  ant/ I nsurance Conpany being insurer of the said goods
vehicle to pay a sum of Rs. 6, 33,037/-, Rs.10,600/- and
Rs. 7, 33,568/ - being 40% of the conpensation to the 1st respondent
in all the three appeals respectively and dismssed the claim
petitions in MC O P.Nos.319 and 320 of 2014 as against the 2
respondent and appellant/lInsurance Conpany in respect of the
clai mfor 60% conpensati on.

9.To set aside the said award dated 14.12.2018 nmde in
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M C. O P.Nos.319 to 321 of 2014, the appellant/Insurance Conpany
has cone out with the present three appeals challenging the
contributory negligence fixed on the driver of the goods vehicle
belonging to the 2% respondent as well as for quantum of
conpensati on awarded by the Tribunal .

10. The | ear ned counsel appeari ng for t he
appel I ant/ I nsurance Conpany contended that the accident occurred
only due to rash and negligent riding by the rider of the
notorcycle, the 1st respondent in C. M A No.3267 of 2019, who rode
the notorcycle under the influence of alcohol with two pillion
riders wthout possessing driving license at the tine of
accident. The Tribunal having found that the accident occurred
only due to negligence of the rider of the notorcycle, wthout
properly appreciating the manner of the accident, erroneously
fixed 40% contributory negligence on the rider of the goods
vehicle belonging to the 2nd respondent. F.1.R was registered
only against the rider of the notorcycle viz., Sakthivel, the
cl ai mant in MC. O P.No. 321 of 2014 (1=t r espondent in
C. M A No. 3267 of 2019). The Police after investigation filed
charge sheet only against the said Sakthivel, the rider of the
nmotorcycle. The Tribunal ought to have dismssed the claim
petitions as against 2" respondent and the appellant/I|nsurance
Conpany. The | earned counsel for the appellant further contended
t hat the disability suffered by the 1st respondent in
C. M A Nos. 3064 and 3267 of 2019 are not functional disability and
there is no loss of earning capacity. The 1st respondent in
C. M A Nos. 3064 and 3267 of 2019 have not filed any treatnent
records subsequent to the initial treatnment. In the absence of
evi dence, the Tribunal erroneously adopted nultiplier nmethod and
granted conpensation towards disability in respect of 1st
respondent in C MA Nos.3064 and 3267 of 2019. The anounts
awarded by the Tribunal under different heads are excessive and
prayed for setting aside the award of the Tri bunal.

11. Per contra, the |earned counsel appearing for the 1st
respondent in all the three appeals contended that the accident
has occurred only due to rash and negligent driving by the driver
of the goods vehicle belonging to the 2 respondent, who dashed
against the notorcycle in which the 1st respondent in all the
three appeals were riding. The Tribunal ought to have fixed
entire negligence on the driver of the goods vehicle belonging to
the 2nd respondent. The appel |l ant has not proved that the rider of
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the notorcycle did not possess driving |license and hence he is
responsi ble for the accident. The Tribunal considering the nature
of ‘injuries and disability suffered by the 1st respondent in
C. M A Nos. 3064 and 3267 of 2019, adopted nultiplier nethod and
granted conpensation to them The total conpensation awarded by
the Tribunal is not excessive and prayed for dismssal of the
appeal s.

12. Heard t hrough “Vi deo-Conferencing” the |earned counsel
appearing for the appellant/Insurance Conpany as well as the
| earned counsel appearing for the 1st respondent in all the three
appeal s and perused the entire materials on record.

13.1t is the case of the 1st respondent in all the three
appeals that on 17.02.2014 at about 16.30 hours, while the 1st
respondent in C MA No.3267 of 2019 was riding the notorcycle
along with the 1st respondent in C. M A Nos.3064 and 3077 of 2019
as pillion riders, the driver of the goods vehicle belonging to
the 2 respondent, who was comng in the opposite direction,
drove the sane in a rash and negligent manner, dashed agai nst the
notorcycle and caused the accident. In the accident, the 1st
respondent in all the three appeals sustained injuries and filed
claim petitions claimng conpensation for the injuries sustained
by them To substantiate their case, the 1st respondent in all
the three appeals exanmned thenselves as P.W1 to P.W3 and
marked F.I.R and other docunments as Exs.Pl1l to P23. On the other
hand, it is the case of the appellant/Insurance Conpany that the
rider of the notorcycle viz., Sakthivel, the 1st respondent in
C.M A No. 3267 of 2019, who was under the influence of alcohol at
the tinme of accident, rode the sane in a rash and negligent
manner, dashed on the goods vehicle and invited the accident. At
the tine of accident, the rider of the notorcycle did not possess
driving license to ride the notorcycle. To substantiate their
case, the appellant relied on Ex.P1l/F.I. R, which was registered
agai nst the rider of the notorcycle and exam ned M. Karthi keyan
Police Oficer as RW3, who deposed that charge sheet was laid
agai nst the said Sakthivel, the rider of the notorcycle. The said
Sakthivel, the rider of the notorcycle as P.W3 has admtted that
he dashed on the right hand side front wheel of the goods vehicle
and thus, the accident has occurred.

14. From the contents of F.1.R, charge sheet, adm ssion
of P.W3 and evidence of R W1, it is clear that the said
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Sakthivel, the rider of the notorcycle only caused the accident
by dashing on the right hand side of the goods vehicle. Further,
the rider of the notorcycle failed to produce his driving |icense
before the Mdtor Vehicle Inspector and al so before the Tribunal
The Tribunal considered Exs.P5, P12 and P16/ copies of Accident
Regi sters, wherein it has been nentioned that the rider of the
notorcycle viz., Sakthivel, the 1st respondent in C. M A No. 3267 of
2019 and Seergazhi @ Govi ndaraj , the 1st respondent in
C.M A No.3064 of 2019 were snelling alcohol at the tinme of
accident. The Tribunal considering the fact that no blood test
was conducted to ascertain the contents of alcohol in the blood,
did not accept the case of the appellant that the rider of the
not orcycl e, Sakt hi vel and the pillion rider Seergazhi @
Govi ndaraj were under the influence of alcohol. Admttedly, at
the tine of accident, three persons travelled in the notorcycle,
which is a statutory violation. The Tribunal considering the
Di vi sion Bench judgnent of this Court reported in 2018 (2) TNVAC
302 DB (Reliance Ceneral |Insurance Conpany Ltd., Chennai Vvs.
B.Chitra and others), held that nerely because three persons
travelled in the two wheeler, no contributory negligence can be
fixed on the rider of the nmotorcycle and further held that the
I nsurance Conpany nust prove by letting in evidence that the
accident has occurred only due to triple riding. The Tribunal
further held that both the goods vehicle as well as the
notorcycle were facing each other sinultaneously, the driver of
t he goods vehicle would have turned to right hand side and dashed
on the notorcycle and held that both the driver of the goods
vehicle as well as the rider of the notorcycle could have
contributed to the negligence. On such finding, the Tribunal
fixed 60% negligence on the rider of the notorcycle viz.,
Sakt hivel, the 1st respondent in C M A No.3267 of 2019 and 40%
negl i gence on the driver of the goods vehicle belonging to the 2
respondent.

15. From the materials on record, it is seen that the
Tribunal considered the evidence of P.W3 that P.W3 after
crossing the goods vehicle, dashed on the right hand side of the
goods vehicle under the influence of alcohol, contributed nore
negligence to the accident and fixed 60% negligence on the rider
of the notorcycle. The driver of the goods vehicle while driving
the heavy vehicle could have avoided the accident on seeing the
notorcycle and turned to the left side. The Tribunal considering
the entire materials placed before it and manner of the accident,
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held that both the driver of the goods vehicle as well as the
rider of the notorcycle were negligent and contributed 40 : 60 to
the accident. There is no error in the said finding of the
Tribunal fixing 40% negligence on the driver of the goods vehicle
bel ongi ng to the 2" respondent.

M C. O P. No. 319 of 2014 (C M A No. 3064 of 2019)

16. As far as quantum of conpensation is concerned, the 1st
respondent has contended that he was working as a driver and was
earning a sumof Rs.20,000/- per nonth. He failed to substantiate
the said contention. In the absence of material evidence wth
regard to avocation and incone, the Tribunal fixed a sum of
Rs. 9,000/ - per nonth as notional inconme of the 1st respondent and
grant ed 40% enhancenent towards future prospects. It is the case
of the 1st respondent that in the accident, he suffered both bones
fracture on right forearm The 1st respondent was referred to
Medical Board. The Medical Board after examning the 1st
respondent, certified that the 1st respondent has suffered 50%
permanent disability and issued Ex.P22/Disability certificate, in
which it is stated as “flap right forearm plus, supination
restricted, flex, extension — normal, hand stiffness”. He has
taken treatnent as in-patient in CMC Hospital and underwent
surgery. The Tribunal considering the percentage of disability,
surgery done and avocation of the 1st respondent as driver, held
that novenent of the 1st respondent's right hand is restricted and
adopted nmultiplier nethod. The 1st respondent has not exam ned any
Doctor to show that he suffered functional disability, lost his
earning capacity and his inconme is reduced after the accident.
There is no evidence to show that his novenent of the right hand
is restricted and could not do the work as he was doing earlier.
The 1st respondent has al so not even filed his driving license to
prove the avocation. In the absence of any evidence with regard
to avocation, functional disability and | oss of earning capacity,
the Tribunal erroneously adopted multiplier nethod and awarded
conpensati on towards functional disability. In view of the above,
the 1st respondent is not entitled to any conpensati on by adopting
multiplier nethod and a sum of Rs.13,60,800/- awarded by the
Tri bunal towards functional disability is liable to be set aside
and is hereby set aside. The accident is of the year 2014 and
hence, a sum of Rs.4,000/- 1is awarded per percentage of
disability. Thus, a sum of Rs.2,00,000/- (Rs.4,000/- X 50% is
awarded towards disability. The anounts awarded by the Tribuna
under all other heads are just and reasonabl e and hence, the sane
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are hereby confirned. Thus the conpensation awarded by the
Tribunal is nodified as foll ows:
fS.No Descri ption Amount Amount Awar d
awar ded by awarded by confirmed or
Tri bunal this Court enhanced or
(Rs) (Rs) granted or
reduced
1. Funct i onal 13, 60, 800 - Set aside
disability
2. Pai n and 50, 000 50, 000 Confirned
suffering
3. Extra 5, 000 5, 000 Confirned
nour i shnment
4, At t endant 5, 000 5, 000 Confirned
char ges
5. Medi cal 1, 46, 793 1, 46, 793 Confi r ned
expenses
6. Transportatio 5, 000 5, 000 Confirmed
n
7. Loss of 10, 000 10, 000 Confirned
anenities
8. Disability - 2,00, 000 Granted
Tot al 15, 82, 593 4,21,793
40% of the 6, 33, 037 1, 68, 717 Reduced by
awar d anount Rs. 4, 64, 320/ -
M C. O P. No. 320 of 2014 (C. M A. No. 3077 of 2019)
17. As far as quantum of conpensation is concerned, the 1st
r espondent suf fered only si npl e i njuries. The  Tri bunal
considering the age, nature of injuries and period of treatnent
taken by the 1st respondent, awarded a sum of Rs.20,000/-,
Rs. 5,000/ -, Rs.1,000/- and Rs.500/- towards pain and suffering,
extra nourishnment, attendant charges and nedical expenses
respectively, which are not excessive warranting interference by
this Court.

M C. O P. No. 321 of 2014 (C M A No. 3267 of 2019)

18. As far as quantum of conpensation i
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respondent has contended that he was working as a stone curving
wor ker and was earning a sum of Rs.35,000/- per nonth. He failed
to substantiate the said contention. In the absence of materia
evidence with regard to avocation and incone, the Tribunal fixed
a sum of Rs.9,000/- per nonth as notional incone of the 1st
respondent and granted 40% enhancenent towards future prospects.
It is the case of the 1st respondent that in the accident, he
sustained crush injury on right armwth supra condylar fracture
to right femur with fracture of right ribs. The 1st respondent was
referred to Medical Board. The Medical Board after exam ning the
1st respondent, certified that the 1st respondent has suffered 60%
permanent disability and issued Ex. P23/ D sability certificate, in
which it is stated as “wist drop plus, operated scar right arm
el bow flex 0-120, right knee 0-100 (furthes painful), hip
flex/ext normal”. He has taken treatnment as in-patient in a
private hospital, Salem The Tribunal considering the percentage
of disability and avocation of the 1st respondent, held that
nmovenent of the hand is restricted and adopted nultiplier nethod.
The 1st respondent has not exam ned any Doctor to show that he
suffered functional disability, lost his earning capacity and his
income is reduced after the accident. There is no evidence to
show that his novenent of the hand is restricted and could not do
the work as he was doing earlier. The 1st respondent has not filed
any docunent to prove his avocation and incone. In the absence of
any evidence with regard to avocation, functional disability and
loss of earning capacity, the Tribunal erroneously adopted
mul tiplier nmethod and awarded conpensation towards functional
disability. In view of the above, the 1st respondent is not
entitled to any conpensation by adopting multiplier method and a
sum of Rs. 16, 32,960/- awarded by the Tribunal towards functiona
disability is liable to be set aside and is hereby set aside. The
accident is of the year 2014 and hence, a sum of Rs.4,000/- is
awar ded per percentage  of di sability. Thus, a sum of
Rs. 2,40,000/- (Rs.4,000/- X 60% is awarded towards disability.
The anounts awarded by the Tribunal under all other heads are
just and reasonable and hence, the sane are hereby confirned.
Thus the conpensation awarded by the Tribunal is nodified as
fol | ows:

https://hcservices.ecourts.gov.in/hcservices/



‘S.NgiﬂDescription Amount Amount Awar d

awar ded by awar ded by confirmed
Tri bunal this Court or enhanced
(Rs) (Rs) or granted
or reduced
1. Functi onal 16, 32, 960 - Set aside
disability
2. Pai n and 60, 000 60, 000 Confir ned
suffering
3. Extra 5, 000 5, 000 Confi rnmed
nour i shnent
4. At t endant 5, 000 5, 000 Confirnmed
char ges
5. Medi cal 1, 10, 959 1, 10, 959 Confi r ned
expenses
6. Transportatio 5, 000 5, 000 Confirnmed
n
7. Loss of 15, 000 15, 000 Confi r med
anmeni ties
8. Disability - 2, 40,000 Grant ed
Tot al 18, 33, 919 4. 40, 959
40% of t he 7,33, 568 1, 76, 384 Reduced by
Rs. 5,57, 184

awar d anount /

19.1n the result,
(1) C. MA No.3064 of 2019 (MC. OP.No.319 of 2014) is
partly all owed. The conpensation of Rs.15,82,593/- awarded by the

Tribunal is hereby reduced to Rs.4,21,793/- together wth
interest at the rate of 7.5% per annum from the date of petition
till the date of deposit. The appellant/Insurance Conpany is

directed to deposit a sum of Rs.1,68,717/- being 40% of the
conpensati on now determ ned by this Court along with interest and
costs, |less the anpunt already deposited if any, within a period
of six weeks fromthe date of receipt of a copy of this judgnent.
On such deposit, the 1st respondent in C M A No.3064 of 2019 is
permtted to withdraw the award anount now determined by this
Court, along with interest and costs, after adjusting the anobunt
if any, already wthdrawn. The appellant/lInsurance Conpany is
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permtted to withdraw the excess anmount |lying in the deposit to
the credit of MC OP.No.319 of 2014 on the file of Mtor
Accident Clainms Tribunal, Special Sub Court, Tirupattur, if the
entire award anount has al ready been deposited by them

(2) C. MA No.3267 of 2019 (MC. OP.No.321 of 2014) is
partly allowed. The conpensation of Rs. 18, 33,919/ - awarded by
the Tribunal is hereby reduced to Rs.4,40,959/- together wth
interest at the rate of 7.5% per annum from the date of petition
till the date of deposit. The appellant/Ilnsurance Conpany is
directed to deposit a sum of Rs.1,76,384/- being 40% of the
conpensati on now determ ned by this Court along with interest and
costs, |less the anpunt already deposited if any, within a period
of six weeks fromthe date of receipt of a copy of this judgnent.
On such deposit, the 1st respondent in C M A No.3267 of 2019 is
permtted to wthdraw the award anount now determned by this
Court, along with interest and costs, after adjusting the anount
if any, already w thdrawn. The appellant/Insurance Conpany is
permtted to withdraw the excess anmount |lying in the deposit to
the credit of MC OP.No.321 of 2014 on the file of Mdtor
Accident Clains Tribunal, Special Sub Court, Tirupattur, if the
entire award anount has al ready been deposited by them

(3) CMA No.3077 of 2019 (MC. O P.No.320 of 2014) is
di sm ssed and the sum of Rs.26,500/- awarded by the Tribunal as
conpensation to the 1st respondent along with interest and costs
is confirmed. The 1st respondent is not entitled to any interest
for the default period from 19.08.2016 to 20.09.2016. The
appel l ant/ I nsurance Conpany is directed to deposit a sum of
Rs. 10, 600/ - being 40% of the conpensation awarded by the Tri bunal
along with interest and costs, |ess the anobunt al ready deposited,
if any, within a period of six weeks fromthe date of receipt of
a copy of this judgnent. On such deposit, the 1st respondent is
permtted to withdraw the anount awarded by the Tribunal along
with interest and costs, less the anmount if any, already
wi t hdrawn. Consequently, connected M scellaneous Petitions are
cl osed. No costs.

Sd/ -
Assi stant Regi strar(CS-1V)

/'l True Copy//

Sub Assistant Registrar
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K]
To

1. The Special Subordinate Judge
The Mbtor Accidents Cains Tribunal
Ti ruppat tur.

2. The Section Oficer
VR Section, Hi gh Court
Chennai .

C. M A Nos. 3064, 3077 and 3267 of 2019
and C. M P. Nos. 16784, 16946 and 18802 of 2019

VBM CO)
SB( 07/ 09/ 2021)
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