IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 04.08. 2021
CORAM :

THE HONOURABLE MR. JUSTI CE N. KI RUBAKARAN
and
THE HONOURABLE MRS. JUSTI CE T. V. THAM LSELVI

W P. No. 17983 of 2019
and
WM P. Nos. 17394 & 17395 of 2019

1.Ms.Leo Prineconp Private Limted
Represented by its Authorized Signatory
M. A Bal akumar
Flat No.61 & 62, Lakshm Nagar
Kandanchavadi, Chennai - 600 096.

2. A. Bal akumar
S/ o. M. D. Al yul u Reddi ar

3. A Vasudevan
S/ o. M. D. Al yul u Reddi ar

4. M s. Ermkay Metal Finishers
Represented by its Partners B. Manohari & V. Kal pana
No. 166, Devel oped Pl ots
I ndustrial Estate
Perungudi, Chennai - 600 096. ...Petitioners

- VS_

1. State Bank of India
Stressed Assets Managenent Branch
"Red Cross Buildings", No.32, Mntieth Road,
Egnore, Chennai - 600 028.

2. Reserve Bank of India
16, Rajaji Salai, Fort dacis, Chennai
Tam | Nadu 600 001. ... Respondent s

Prayer : Petition filed under Article 226 of Constitution of
India for issuance of Wit of Certiorari calling for the records
relating to the 1st respondent's order dated SAWVB/ CHE/ CLO 1/1910
dated 13.03. 2019 and quash the sane.
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For Petitioners : M. Sat hi sh Parasaran, Seni or Counse
for Ms. Harshini Jot hi raman

For Respondents . M.Suresh, for Rl
M. C Mohan, for R2

ORDER
(Order of the Court was delivered by N. KI RUBAKARAN, J)

The petitioners have challenged the first respondent's
letter dated 13.03.2019 by which it is informed that the
identification conmttee and the review comrittee neeting held
on 29.11.2018 and on 04.01.2019 had declared the petitioners as
wi |l ful defaulter

2. The case of the petitioners is that the first petitioner
has availed credit facilities fromthe first respondent and the
same has been renewed and enhanced fromtinme to time. The first
petitioner was repaying the loan diligently w thout any default.
However, due to recession in the power sector, the first
petitioner suffered a setback in the business. Therefore, the
first petitioner was declared as NPA. Even after declaring the
first petitioner as NPA, the first petitioner continued to pay
the | oans by way of bank arrangenent on the receivabl es.

3. Wien things stand so, the first respondent served notice
on 10.08.2017 to the first petitioner <calling wupon the
petitioner to show cause as to why the first petitioner's nane
should not be included in the list of wlful defaulters as per
clause 1.1.3(b), 2.2.1(a) and 2.2.1(d) of Master Circular of the
second respondent all eging,

(1).The first petitioner purchased fixed assets worth
Rs.27.56 Crores in the financial year 2011- 12 and Rs.33.27
Crores in the financial year 2012 - 13 wthout bringing in
matching long term funds which is not in conformty with the
terns of sanction.

(2). The proceeds fromthe sales of inventory and realisation
of receivables were not fully routed through |oan account,
whereas the conpany was routing funds through current account
with other banks, which is without the approval of the |ender
banks.

4. The first petitioner sent a reply on 08.09.2017 stating
that there has been no routing of funds through other accounts.
The | ndi an Bank account has been in operation since 2001 and the
sanme has been operated with the purpose of getting duty drawback
and other Governnent funds. The long term assets had been
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pur chased using Fixed Deposit margin noney by closing the Fixed
Deposits.

5. Thereafter, on 29.05.2018, the first respondent issued a
letter calling upon the first petitioner/Conpany to attend the
personal hearing before the WIful Defaulter Identification
Committee which was replied through a conmmunication dated
06. 06. 2018 and the Conpany sought for rescheduling of persona
hearing to sone other date. The first respondent issued another
show cause notice dated 23.07.2018 to the Guarantors through
| etter dated 21.08.2018 and 22.11.2018. The Conpany expl ai ned as
to why it should not be declared as WIful defaulter. The
petitioner nos.2 and 3 appeared before the WIful Defaulter
I dentification Conmttee for personal hearing on 29.11.2018.

6. After personal hearing, the first respondent sent a notice
dat ed 13.03. 2019 which informed the Conpany that t he
Identification Committee and the Review Committee had neetings
on 29.11.2018 and 04.01.2019 respectively which declared the
Conmpany as Wl ful Defaulter. The said inpugned letter is
chall enged before this Court on various grounds including
violation of principles of natural justice for not giving
opportunity to put forth the case of the petitioners.

7.Heard M. Satish Parasaran, |earned Senior Counsel for the
petitioners, M. Suresh, learned counsel for Rl and M. C. Mhan,
| ear ned counsel for R2.

8. The facts of the case wuld reveal that the first
petitioner has availed loan fromthe first respondent and other
petitioners are guarantors. Since there is a default in the
repaynent, the first petitioner was declared as NPA with effect
from 14.03.2014. It is evident from the Counter Affidavit filed
by the first respondent that the first respondent had already
filed an application under Section 7 of the Insolvency and
Bankruptcy Code, 2016 against the first petitioner before the
NCLT and the said petition was admtted and the IRP was
appointed vide order dated 24.07.2019. In continuation to NCLT
proceedi ngs, t he first r espondent al so filed recovery
application before the DRT against the petitioner in O A No.29
of 2017 to recover the outstanding anount of Rs.111, 16,59, 703/-
as on 12.01.2017 and the Original Application was allowed and
the recovery certificate was i ssued on 21.12.2018.

9. The first respondent initiated proceedings to declare the
petitioner as Wl ful Defaulter as per the Master Circular
(Revi sed) dated 01.07.2015 issued by the second respondent to
put in place a system to dissemnate the credit information
pertaining to WIful Defaulters for cautioning the banks and
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financial institutions to ensure that further bank finances is
not nade available to them 1In that process only, the first

petitioner was issued notice and the replies were received from
t he petitioners. Cl ause 3 of t he Circul ar DBR
No. Cl DY BC/ 22/ 20. 16. 003/ 2015- 16 dated O01.07.2015 issued by the
RBI is usefully extracted hereunder:

"3. Mechanismfor identification of WIlful Defaulters
The nechanism referred to in paragraph 2.5 above should
general ly include the follow ng:

(a) The evidence of wlful default on the part of the
borrowi ng conpany and its pronoter/whole-tinme director at the
relevant time should be examned by a Conmttee headed by an
Executive Director or equivalent and consisting of two other
senior officers of the rant of GM/ DGMU

(b) If the Commttee concludes that an event of wlful

default has occurred, it shall issue a Show Cause Notice to the
concerned borrower and the pronoter / whole-tine director and
cal | for their submssions and after considering their

subm ssions issue an order recording the fact of wlful default
and the reasons for the sanme. An opportunity should be given to
the borrower and the pronoter / whole-tinme director for a
personal hearing if the Conmttee feels such an opportunity is
necessary.

(c) The Oder of the Conmittee should be reviewed by
anot her Conmittee headed by the Chairman / Chairnman & Managi ng
Director or the Managing Director & Chief Executive Oficer /
CEGs and consisting, in addition, to two independent directors /
non- executive directors of the bank and the Oder shall becone
final only after it is confirmed by the said Review Commttee.
However, if the ldentification Commttee does not pass an O der
declaring a borrower as a wlful defaulter, then the Review
Commi ttee need not be set up to review such deci sions.

(d) As regard a non-pronoter / non-whole tinme director, it
should be kept in mnd that Section 2(60) of the Conpanies Act,
2013 defines an officer who is in default to nean only the
foll ow ng categories of directors:

(i) whole-tinme director

(ii) where there is no key managerial personnel, such
director or directors as specified by the Board in this behalf
and who has or have given his or their consent in witing to the
Board to such specification, or all the directors, if not
director is so specified;
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(1i1) every director, in respect of a contravention of any
of the provisions of Conpanies Act, who is aware of such
contravention by virtue of the receipt by him of any proceedi ngs
of the Board or participation in such proceedings and who has
not objected to the sane, or where such contravention had taken
place with his consent or connivance.

Therefore, except in very rare cases, a non-whole tine director
should not be considered as a wlful defaulter wunless it is
concl usively established that:

I. he was aware of the fact of wlful default by the
borrower by virtue of any proceedings recorded in the mnutes of
neeting of the Board or a Commttee of the Board and has not
recorded his objection to the sane in the Mnutes; or;

1. the wilful default had taken place with his consent or
conni vance.
The above exception wll however not apply to a pronoter
director even if not a whole tinme director.

(iv) As a non-tine neasure, Banks / Fls, while reporting
details of wilful defaulters to the Credit Informati on Conpanies
may thus renmove the nanmes of non-whole tine directors (nom nee
directors / independent directors) in respect of whom they
already do not have information about their conplicity in the
default / wilful default of the borrow ng conpany. However, the
nanes of pronoter directors, even if not whole tinme directors,
on the board of the wlful defaulting conpanies cannot be
renoved fromthe existing list of wilful defaulters.

(e) A simlar process as detailed in sub-paragraphs (a) to (c)
above should be followed when identifying a non-pronoter / non-
whole tinme director as a wilful defaulter.”

10. The ldentification Committee gave a personal hearing on
29.11.2018 to the petitioner, but the decision of the
Identification Conmmittee has not been comunicated to the
petitioner. However, it seens that the ldentification Commttee
had sent its decision to the Review Committee which confirned
the decision of the Ildentification Commttee decl aring the
first petitioner as WIful Defaulter.

11. This Court finds force in the argunent of M. Satish
Parasaran, |earned Senior Counsel appearing on behalf of the
petitioners that when an opportunity of personal hearing is
given, the petitioner should be put on notice or comunicated
with the decision taken by the ldentification Commttee. In this
case, no decision has been comunicated to the petitioner after
personal hearing and it was directly sent to the Review
Conmittee which also confirmed the decision of t he
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Identification Commttee. The said process is in violation of
the principles of natural justice.

12. The issue is squarely covered by the judgnent of the
Hon' bl e Apex Court in the case of State Bank of India v. Jah
Devel opers Private Limted and other reported in (2019) 6 SCC
787, in which it has been held that the Conmittee nust give its
order to the borrower followi ng Paragraph 3(b) of the Master
Circular (Revised) dated 01.07.2015 and the borrower can
represent against such order within a period of 15 days to the
Review Commttee and on such witten representation, the Review
Comm ttee nust pass a seasoned order which nust be served upon
the borrower. Paragraph 24 of the judgnent is usefully extracted
her eunder :

"24. G ven the above conspectus of case law, we are of the
view that there is no right to be represented by a | awer in the
i n-house proceedings contained in Para 3 of the Revised Crcul ar
dated 1-7-2015, as it is clear that the events of wlful default
as nentioned in Para 2.1.3 would only relate to the individua
facts of each case. Wat has typically to be discovered is
whether a unit has defaulted in nmaking its paynent obligations
even when it has the capacity to honour the said obligations; or
that it has borrowed funds which are diverted for other
pur poses, or siphoned off funds so that the funds have not been
utilised for the specific purpose for which the finance was nade
avai l abl e. Whether a default is intentional, deliberate, and
calculated is again a question of fact which the |ender may put
to the borrower in a show cause notice to elicit the borrower's
submi ssions on the sane. However, we are of the view that
Article 19(1)(g) is attracted in the facts of the present case
as the nonent a person is declared to be a wilful defaulter, the
i mpact on its fundanmental right to carry on business is direct
and imrediate. This is for the reason that no additional
facilities can be granted by any bank/financial institutions,
and entrepreneurs/pronoters would be barred from institutional
finance for five years. Banks/financial institutions can even
change the rmanagenent of the wlful defaul ter, and a
pronmoter/director of a wlful defaulter cannot be nade pronoter
or director of any other borrower conpany. Equally, under
Section 29-A of the Insolvency and Bankruptcy Code, 2016, a
wi | ful defaulter cannot even apply to be a resolution applicant.
G ven these drastic consequences, it is clear that the Revised
Circul ar, being in public interest, nmust be construed
reasonably. This being so, and given the fact that Para 3 of the
Master Circular dated 1-7-2013 permtted the borrower to nake a
representation within 15 days of the prelimnary decision of the
First Conmttee, we are of the view that first and forenost, the
Commttee conprising of the Executive Director and two other
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senior officials, being the First Commttee, after follow ng
Para 3(b) of the Revised Circular dated 1-7-2015, nust give its
order to the borrower as soon as it is made. The borrower can
then represent against such order within a period of 15 days to
the Review Committee. Such witten representation can be a full
representation on facts and law (if any). The Review Committee
must then pass a reasoned order on such representation which
must then be served on the borrower. Gven the fact that the
earlier Master Circular dated 1-7-2013 itself considered such
steps to be reasonable, we incorporate all these steps into the
Revised G rcular dated 1-7-2015. The inpugned judgnent [SBI v.
Jah Developers (P) Ltd., LPA No. 113 of 2015 sub nom Punjab
Nati onal Bank v. Kingfisher Airlines Ltd., 2015 SCC OnLine Del

14128 : (2016) 154 DRJ 164] : [Kingfisher Airlines Ltd. v. Union
of India, 2015 SCC OnLine Bom 6075 : (2016) 2 Mah LJ 838] is,
therefore, set aside, and the appeals are allowed in terns of
our judgnent. We thank the learned Am cus Curiae, Shri Parag
Tripathi, for his valuable assistance to this Court."

From the above, it is clear that the decision of the
I dentification Commttee should be conmunicated to the borrower
whereas in this case, though the Ildentification Conmttee gave a
personal hearing to the petitioner, the decision of the
Identification Commttee was not made known or served upon the
petitioner which violates the principles of natural justice.
Wthout serving the decision to the petitioner, the decision was
forwarded to the Review Committee for approval and the Review
Comm ttee approved the decision of the ldentification Commttee
declaring the petitioner as WIful Defaulter.

13. Wthout informng or comrunicating the decision of the
Identification Committee, it seenms that the Review Committee
al so approved the decision of the Identification conmttee. Even
before the Review Commttee, no opportunity was given to the
petitioner which wuld also anpbunt to violation of t he
principles of natural justice. As per the judgnent of the
Hon' bl e Apex Court in the case of State Bank of India v. Jah
Devel opers Private Limted and other reported in (2019) 6 SCC
787, the petitioner should have been put on notice about the
decision taken by the ldentification Conmittee, so as to enable
the first petitioner/Conpany and other petitioners viz.,
guarantors to putforth their subm ssions against the decision of
the ldentification commttee to the Review Commttee. Therefore,
the decision taken by the ldentification Commttee as well as
the Review Conmittee suffer for violation of the principles of
natural justice.
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14. Even though it is contended that the decision of both the
Comm ttees have not been challenged and only the comrunication
dated 13.03.2019 by which the Conpany was informed about the
decision of the Identification Committee as well as the Review
Comm ttee has been challenged, it is to be noted that it is the
specific case of the petitioner that neither the decision of the
Identification Conmittee nor the decision of the Review
Commttee has been informed to the petitioners and only through
the inpugned notice, it has been inforned. In any event, this
Court sets aside the decision of the ldentification Conmttee
dated 29.11.2018 and the decision of the Review Conmittee dated
04.01.2019 as it is in violation of the principles of natura
justice as well as the decision of Hon'ble Apex Court in the
case of State Bank of India v. Jah Developers Private Limted
and other reported in (2019) 6 SCC 787 and renmand the nmatter to
the Identification Conmmttee for fresh consideration. The
Committee shall follow the procedures as contenplated by the
Hon' bl e Apex Court and take fresh decision on nerits and in
accordance with law in line with the Master Circular (Revised)
i ssued by the Reserve Bank of India.

The Wit Petition is allowed wth the above directions.
Consequently, connected m scellaneous petitions are closed. No

costs.
Sd/ -
Assi stant Registrar (CS-111)
/'l True Copy //
Sub Assistant Registrar
pPap
To

1. State Bank of India
Stressed Assets Managenent Branch
"Red Cross Buildings", No.32, Mntieth Road,
Egnore, Chennai - 600 028.

2. Reserve Bank of India
16, Rajaji Salai, Fort dacis, Chennai, Tam | Nadu 600 001.

+1CC to M s. Harshini Jothiraman, Advocate, SR No. 38000
+1CC to M s. Vai shnavi Subranani yan, Advocate, SR No. 38108
+1CC to Ms.King & Partridge, Advocate, SR No. 37875

+1CC to M s. Shi vakumar & Suresh, Advocate, SR No. 38630

W P. No. 17983 of 2019

SM ( CO)
B. VC (30/ 09/ 2021) (11/10/2021)
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