IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 07.10. 2021
CORAM
THE HONOURABLE MR. JUSTI CE R MAHADEVAN
WP. NO 18333 OF 2021

S. Jeyakant h

Petiti oner
Ver sus
The Tahsi | dar
Taluk O fice
Hosur Tal uk
Krishnagiri District
Respondent
PRAYER: Wit Petition filed wunder Article 226 of t he

Constitution of India praying to issue a Wit of Certiorarified
Mandanmus, to call for the records of the Inpugned Rejection
Order letter Na.Ka.1355/2021/Bl1 dated 15.03.2021 issued by the
respondent quash the sanme as illegal and consequently direct the
respondent to issue legal heir certificate based on his sister
application dated 11.01.2021 to him and his siblings and for
other reliefs within a period stipulated by this court.

For Petitioner : M.S. Atham Ali

For Respondent : M. G Krishnaraja
Gover nment Counsel

ORDER

The prayer made in this wit petition is to issue a Wit
of Certiorarified Mandanus, calling for the records relating to
t he proceedings bearing No. Na.Ka.1355/2021/B1 dated 15.03.2021
I ssued by the respondent, quash the sanme and consequently direct
the respondent to issue legal heir certificate based on the
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petitioner's sister's application dated 11.01.2021 wthin a
period to be stipulated by this court.

2. According to the petitioner, his parents died on
16.06.1998 and 03.08.2019 respectively. He has two brothers and
one sister; and all of them got nmarried, except one brother by
nane S. Lakshm kanth. After the death of his younger brother
S. Lakshm kanth on 04.12.2019, the petitioner's sister Nandhini
made an application dated 11.01.2021 to the respondent seeking
class Il legal heirship certificate. Upon receipt of the sane,
the Revenue Inspector conducted enquiry and filed a report on
15.03.2021 to the effect that the petitioner and his siblings
are the class Il legal heirs of the deceased. However, the
respondent by proceedings dated 15.03.2021, rejected the said
application for issuance of Ilegal heir ship certificate and
directed the applicant to obtain the said certificate through
conpetent civil court. Feeling aggrieved, the petitioner has
preferred this Wit Petition with the aforesaid prayer.

3. The | earned counsel for the petitioner submtted that
in simlar circunstances in WP (MD) No. 15901 of 2018 [N R Raja
and others v. the Tahsildar, Mdurai South] by order dated
03.08.2018, this Court directed the respondent therein to grant
legal heir certificate to class 1l legal heirs also. The
rel evant passage of the said order is usefully extracted bel ow

"2.This Court had an earlier occasion to deal with an
i denti cal issue in WP(MD) No.11721 of 2018, on
31.07.2018, and the relevant portion reads as foll ows: -

“2. Before analyzing the validity of the inpugned

order, it would appropriate to trace the powers

of the second respondent in refusing to issue a

Legal heirship Certificate to the Cass-11 |ega

hei rs. There is no provision under t he

Regi stration of Birth and Deaths Act, 1969, or

any other Act or Rules, enpowering the Revenue

Aut horities to i ssue a Legal hei rship
Certificate. In the vyear 1981, a one nman
commttee in District Revenue Admnistration
suggest ed del egati on of power s to t he

Tahsi | dar/ Deputy Tahsildar for issuance of a
Legal heirship Certificate and while accepting
t he recommendati on, the Revenue Departnent in G O
(Ms) No. 2906, dated 04.11.1981, had enpowered the
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jurisdictional Tahsi | dar/ Deputy  Tahsil dar to
issue Legal heirship Certificate. Subsequently,
by Letter (Rt) No.1534, dated 28.11.1991 issued
by the Revenue Departnent, certain conditions
were inposed for issuance of Legal heirship
Certificate, wherein one of the conditions was
that the Tahsildar should refrain from issuing
the Legal heirship Certificate to Class-11 |egal
heirs with a further direction to advise the
applicant to approach the Cvil Court seeking for
remedy. Certain other guidelines were also
appended to the said letter dated 28. 11. 1991.

3.1t is submtted that in view of the Letter (Rt)
No. 1534, dated 28.11.1991, the authorities had
been refusing to issue Legal heirs Certificate
for Class-Il1 legal heirs and advising them to
approach the Cvil Court. The inpugned order is
one such order relying upon Letter (Rt) No. 1534,
dated 28.11.1991.

4. Subsequently, this Court, in various orders
passed in wit petitions, have been deprecating
the practice of the Tahsildars in refusing to
issue the certificate for class-11 legal heirs.
The orders passed in sone wit petitions are
extracted hereunder: -

"(i). In MArumugam & Ohers vs. The
Tahsildar, Madurai South, Madurai and another
reported in CDJ 2013 MHC 6017, it has been held
as follows: -

“9. The petitioners are cl ai m ng
thenmselves to be class Il heirs. The Tahsil dar
pleads his inability to consider the case, as
according to him it would be very difficult to
collect the details of the class Il heirs. | am
not inclined to accept the said subm ssion.

10. The Revenue Departnent is having | ower
| evel officers, who are famliar with the people
living in the <concerned Village. There are
revenue officers under the Tahsildar. There are
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al so village officers functioning in the villages
and they would be in a position to know the
menbers of the famly. The village Adm nistrative
Oficer is expected to know each and every famly
of the village. He cannot plead ignorance about
the relationship. The village Admnistrative
Oficer is the Revenue Co- ordinating Oficer of
t he Revenue Depart nment. The Village
Adm nistrative Oficer nust keep a close watch on
the village and he should update his information.
The problem of issuing a legal heir certificate
to class Il heirs could be resolves, in case a
workable nmethod 1is adopted by the revenue
authorities. Since enquiry has to be nmade, the
Tahsildar can direct the parties to produce birth
certificates indicating the relationship. The
Tahsildar can also conduct an enquiry in the
village level through the Village Adm nistrative
Oficer. In case, at a later point of tine, it is
turned out to be a false claim it is open to the
Tahsildar to can the certificate and even
crimnal action can be taken. The difficulty to

identify the nmenbers of the class Il heirs cannot
be a reason to reject the request for issuance of
legal heir certificates. Therefore | am of the

view that the first respondent was not justified
in passing the inmpugned order. Accordingly, the
i npugned order is quashed."”

(1i). In WP.(M)No. 37214 of 2015
(T.S. Renuka Devi, rep by her guardian and next
friend K Swam nat han vs. The Tahsil dar, Manbal am
Qui ndy Tal uk, Chennai-78), it has been observed
as under: -

“5.Admttedly, Class | heirs of the said
G Parvat hi predeceased her. It is not in dispute
that the father of the petitioner is her only
surviving legal heir. Therefore, as per the
Schedul e appended to the H ndu Succession Act,

1956, the petitioner being Cass Il legal heir
is entitled to succeed the property left out by
the said Parvathi, if no other direct legal heir

is available. In the enquiry, the respondent has
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al so admtted the same, but he refused to issue a
certificate to the petitioner. In ny considered
view, the order so passed by the respondent is
not sustainable and hence, the sane is liable to
be set asi de.

6. Accordi ngly, the wit petition is
all owed and the order dated 05.12.2013 passed by
the respondent is set aside. The petitioner is
permtted to submt a fresh application along
with a copy of this order within a period of two
weeks fromthe date of receipt of a copy of this
order. On such subm ssion, the respondent is
directed to conduct enquiry by affording an
opportunity of personal hearing to the petitioner
in accordance with law, within a period of six
weeks t hereafter. No costs. Consequent |y
connected m scel | aneous petition is closed.™

(iii). In  WP.(MD)No. 5586 of 2017
(R Lokesh Kannan Vs. The District Collector,
Madurai District and anothers), it has been held
as follows: -

“5. It is the specific case of the
petitioner that his brother died as a bachel or
and except the petitioner, there are no |egal
heirs, since his parents have already passed

away. In the judgnent referred by the |earned
counsel for the petitioner, this Court has held
that if Cause-1 heirs are not live, Cause-II

heirs are entitled to get the legal heirship
certificate from the Conpetent Authority. Hence
the application of the petitioner cannot be
rejected nmerely on the ground that there is no
direct legal heir of the deceased.

6.1n view of the above facts, this wit
petition is disposed of directing the petitioner
to submt a fresh application to the second
respondent enclosing this order copy and the
orders passed in the wit petition referred
above, within a period of two weeks fromthe date
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of receipt of the copy of this order. On such
recei pt, the second respondent shall consider the
petitioner's application and pass orders on
merits and in accordance with law, in the I|ight
of the orders passed by this Court as stated
supra within a period of six weeks thereafter.

5.Sections 8 and 9 of the Indian Succession Act,
1925, stipulate the node of succession in
expressive ternms. As such, the respondents wll
not be justified in refusing the issuance of
Legal heirship Certificate in favour of C ass-II
legal heirs, in the absence of Cass-1 |[egal
heirs. Wen the law stipulates the nobde of
succession, the second respondent is duty bound
to consider the sanme and conduct proper enquiry,
in line wth the order of the descendants,
specified under the Succession Act or any other
personal |aw for that matter

6. When the | aw specifies the node of succession,
there is no inpedinent on the part of the
Tahsildar to issue Legal heirship certificate as
prescri bed in t he node of successi on

Neverthel ess, in cases, where there are serious
rival clains for the heirships, which cannot be
consi dered, on the basis of the statenment of the
claimants and which necessarily requires to be
established through proper oral and docunentary
evidences, it would be appropriate, to refer such
parties to the Gvil Court of Ilaw. Such an
exerci se however should be nmade only when the
authority is satisfied that there is a rival
claim for heirships or the relationship of the
heirs with the deceased is disputed. In all other
cases, the authorities are bound to issue Lega

heirship Certificate for the Cass-I1 legal heirs
also. It is needless to point out that the
certificates thus issued should be preceded by a
proper enquiry by the Revenue Authorities.

7.1n the instant case, the respondents are not
justified in denyi ng t he | egal hei rshi p
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certificate of |ate Periyamadasanykonar only on
the ground that he did not have direct heirs. It
is rather unfortunate that even inspite of the
several orders of this Court directing the
Tahsi | dar/ Deputy Tahsi | dar to i ssue Legal
heirship Certificate for the Cass-11 heirs also,
the respondents have chosen to rely wupon an
outdated letter of the year 1991 and has been
rejecting such applications.

8.In the result, the inpugned order dated
25.08.2016 is set aside and consequently, the
respondents herein are directed to conduct a
pr oper enqui ry and i ssue Legal hei rship
Certificate of Late Periyanadasanykonar to the
petitioner, if he is otherwse entitled to. Such
an exercise shall be conpleted within a period of
four weeks from the date of receipt of copy of
this order. This Wit Petition 1is allowed
accordingly. No costs.™

3. The above order is self-explanatory. As such,
the respondent is not justified in rejecting the
petitioner's application on the sole ground that
Late N. R Santha, does not have any direct |egal
hei r.

4. In the result, the inpugned order dated
08. 03. 2018 passed in O Mi. No.nR/251/2018, by the
respondent, is set aside and consequently, the
respondent is directed to conduct a proper
enquiry and issue Legal heirship Certificate of
Late N.R Santha to the petitioners, if they are
otherwise entitled to. Such an exercise shall be
conpleted within a period of four weeks fromthe
date of receipt of copy of this order. This Wit
Petition is allowed accordingly. No costs."”

4. Addi ng further, the l|earned counsel placed reliance
on the order dated 06.03.2020 passed in W No. 5883 of 2020 (P
Ri za Ahned vs. The Tahsildar, Walajah Taluk, Wilajah, Ranipet
District) and contended that in the said order, this Court,
after analysing the various decisions in the field, has
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concluded that a Tahsildar is enpowered to issue even Cass |l
| egal  heir certificate provided he is satisfied with the
genui neness of the claim made by the applicant after conducting
an enquiry. Only in cases where the Tahsildar is not satisfied
wi th the genuineness of the claim he can direct the applicant
to approach the conpetent G vil Court. Thus, the |earned counsel
prayed to set aside the proceedings inpugned herein by allow ng
this wit petition.

5. On the other hand, the |earned Governnent Counsel
appearing for the respondent submtted that the order of
rejection was passed on the basis of the Circular No.9/2019 in
Rc. No. RA. 5(3)/180/ 2017 dated 24.09.2019 issued by the Additional
Chi ef Secretary / Commi ssi oner  of Revenue Adm ni strati on,
Di saster Managenent and Mtigation Departnment, Chepauk, Chennai,
wherein it was specifically ordered that the Tahsildars are
enpowered to issue legal heir certificate only in respect of
class | or direct legal heir as nentioned in the schedul e under
Section 8 of the Hndu Succession Act. Ther ef or e, t he
proceedi ngs inpugned herein, does not call for any interference
by this court.

6. Heard both sides and perused the materials placed
before this court.

7. In this wit petition, the petitioner has chall enged
the proceedings passed by the respondent, refusing to issue
| egal heir certificate on the ground that the petitioner and his
siblings are not Cass | legal heirs of the deceased, but are
Class Il legal heirs and hence, they were directed to approach
t he conpetent civil court.

8. The issue involved herein is no longer res integra.
The question as to whether a Tahsildar is enpowered to issue a
|l egal heir certificate to a Cass Il legal heir is settled by
way of several judicial pronouncenents. In WP No. 5883 of 2020
dated 06.03.2020, nentioned supra, this Court has passed the
foll ow ng direction:-

"5. Admttedly, the petitioner is not
the Class | legal heir of the deceased Raziya
Begum being the brother, he is only the Cass II
| egal hei r. However, as claimed by the
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petitioner, the deceased is a narried person and
she has no other |egal heirs except her brother.
Since in the absence of any other Cass | |ega
hei r, there IS no i npedi nent for t he
respondent/ Tahsil dar to consider the said request
as per the guidelines issued by the Governnent,
whi ch reads as foll ows:

1. As per the present procedure the
Tahsildar has to issue the |egal hei rship
certificate to the direct heir.

2. The Tahsildars should avoid issuing
|l egal heirship certificate in respect of the
following itens nentioned below apart from the
direct heirs and the applicants should be
instructed to get the certificate through the
Cvil Court.

a. | f t here are nor e t han one
wi f e/ husband for the deceased, and even if they
have children and if it is evident that there is
a partition dispute anong them

b. Wen there is a condition to issue
heir certificate for the person, who has left the
famly for seven years by deem ng that person to

be dead.

c. If a person is residing in other
District, and does not have the residence within
the limts of the Taluk and if he is not in

possession of a house or property, and does not
attend the enquiry to give his statenent to the
Tahsi | dar.

d. If the deceased does not have children
and brings up other children.

6. Even as per the above guidelines, the
respondent/ Tahsi |l dar should avoid issuing |egal
heir certificate falling under the above four
categories only. Since the petitioner does not
fall under anyone of the above categories, the
i mpugned order is set aside and the matter is
remtted back to the respondent/Tahsildar to
reconsider the claim of the petitioner in the
light of the observation stated supra and pass
appropriate orders on nerits and in accordance
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with law, after conducting enquiry and verifying
the fact whether any other legal heirs are
avai l able for the deceased, within a period of 8
weeks fromthe date of receipt of a copy of this
or der.

Wth the above direction, this wit
petition is disposed of. No costs.™

9. In another order passed by this Court on 22.12.2020
in WP No. 15403 of 2020 (V. Devan vs. The Tahsildar, Ofice of
the Tahsildar, Chennai) this Court, in para No.7 held that the
respondents are not justified in denying the legal heirship
certificate of late. Periyamadasany Konar only on the ground
that he did not have direct heirs. It is rather unfortunate
that even inspite of the several orders of this Court directing
the Tahsildar/Deputy Tahsildar to issue legal heir certificate
for the Class Il heirs also, the respondents have chosen to rely
upon an outdated letter of the year 1991 and have been rejecting
such applications.

10. Therefore, it is clear that the Tahsildar of a Tal uk
Is not in any manner restrained from issuing a Cass Il |egal
heir certificate in the absence of Class | legal heir. Al that
Is required is that the Tahsildar has to satisfy hinself as to
the genuineness of the claim of the applicant who seeks for
issuing a Cass Il legal  heir. For arriving at such
satisfaction, he has to conduct an enquiry and to go through the
docunentary evidence filed in support thereof. In case, there
is any dispute with regard to the status of Cass Il legal heir,
then he can direct the applicant to approach the Gvil Court for
relief. 1In the present case, the respondent has sinply rejected
the petitioner's sister's application seeking issuance of class
Il legal heirship certificate, as they are not direct |[egal
heirs of the deceased. Therefore, in the light of the above
judicial pronouncenents, this Court is of the view that only in
case of dispute as to the status of an applicant as a Cass | or
Class Il legal heir, the Tahsildar can direct the applicant to
approach the Cvil Court and not in all the cases where there is
no dispute with respect to the status as Cass | or Cass II
| egal heir.

11. In such view of the nmatter, the inpugned proceedi ngs
dated 15.03.2021 passed by the respondent is set aside. The
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mat t er is remanded back to the respondent for fresh
consi deration. The respondent is directed to conduct an enquiry,
afford an opportunity of hearing to the petitioner as well as
any other interested parties, consider the docunentary evidence
that nmay be submitted by them and thereafter pass an order, on
nerits and in accordance with law, as expeditiously as possible,
preferably within a period of eight weeks from the date of
recei pt of a copy of this order.

12. Wth the aforesaid direction, this wit petition
stands di sposed of. No costs.

Sd/ -
Assi stant Regi strar(CS-1V)

/[l True Copy //
Sub Assistant Registrar

dhk/ rk
To
The Tahsi | dar
Taluk O fice
Hosur Tal uk
Krishnagiri District

+1cc to the Governnent Pl eader, S.R No.53140

WP No. 18333 of 2021

M CO)
RLP(02/ 11/ 2021)
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