IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 01. 10. 2021
CORAM
THE HON BLE MR JUSTI CE M NI RVAL KUVAR
CRL. O P. NCS. 14854 & 17795 OF 2021
AND
CRL. M P. NCS. 8074 & 8075 AND 9773 & 9774 OF 2021
A S Ismail
Petitioner/17th Accused in O P. 14854/ 2021
1. Kunangkudi Anifa @
Ani fa Ravut har Nai na Mugahamred

2. Tami m Ansari @ Tham nmum Ansar i
3. Basheer Ahanmed @ Koni ca Baseer
4. Mihanmed Kan Pakavi @ Mohanmed Khan
5. S. M Abdul Rahi m Pat el
6. S. M Bakkar
7. Muhamed Munir @ Muhammred Muneer Sait

8. S. M Si kkandar

9. Ham d Bakri
Petitioners in O P.17795/ 2021

Ver sus

State rep. by its
The Sub-Inspector of Police,
F-1, Chintadripet Police Station,
Chennai .
Respondent in both O Ps.
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PRAYER. Crimnal Oiginal Petition filed under Section 482 of
the Code of Crimnal Procedure, to call for the records in
C.C. No. 16 of 2021 pending before the Additional Special Court

No.Il for trial of cases related to nenber of parlianment and
menbers of |egislative assenbly of Tam | Nadu, Chennai and quash
the sane as illegal.

For Petitioner M. 1.Abdul Basith

in both O Ps.
For respondent M . Hasan Mohanmed Ji nnah
in both O Ps State Public Prosecutor,
Assi st ed by

M . A. Danodhar an,
Addi ti onal Public Prosecutor

COMVON ORDER

The petitioners, who are facing trial in C. C No.16 of
2021, for offence under Sections 143, 285, 341, 353 and 188 | PC

before the | earned Additional Special Court No.ll for trial of
cases related to MPs & MAs, Chennai, have filed the Quash
Petition.

2. The case of the prosecution is that on 18.09.2012, at
about 3.30 p.m, near Annasalai Dans Road junction, the nenbers,
bel onging to Tam I nadu Mislim O ganisation, had assenbl ed and
rai sed protest for a short film produced in Anerica in the nane
of "lInnocence of Mislins". According to the petitioners, it
caused ill-will and dis-repute to the Mislim Community. Due to
whi ch, the petitioners have been falsely inplicated in this case
as though they have violated the prohibitory orders and forned
t henmsel ves in an unlawful assenbly, disobeyed the public servant
and obstructed the public.

3. The learned counsel for the petitioners would submt
that in this <case, First Infornmation Report cane to be
regi stered on 18.09.2012 and within few days, charge sheet has
been filed on 06.10.2012. No proper investigation has been
conduct ed. Further, there is no materials to show that
prohibitory order was in force at that point of tinme and the
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same was published in the manner known to |aw. Further, the
| earned counsel placed reliance in the order passed by this
Court in WP.No.10560 of 2015, dated 19.06.2015 in the case of
A. Santhos Yadav /vs/ Bar Council of Tam | Nadu, wherein this
Court has clearly held that for registering a case under Section
188 IPC, conplaint from the public authority is necessary. I n
this case, no public servant has |odged a conplaint and the
conplaint itself is registered at the instance of the Sub-
| nspector of Police.

4. He would further submt that freedom of speech and
expression is guaranteed under the Constitution and nowhere
mentioned, that particular offence is commtted. The offence
cannot be made out by nere stating facts. Specific overtact of
the accused to be stated, supported with the statenents and

docunents. Thus, no prima facie case is nmade out against the
petitioners for the aforesaid offences. The learned XV
Met ropol i tan Magi strat e, Egnor e, Chennai i nsi sting t he

petitioner to face the case. Subsequently, the case was
transferred to the Additional Special Court for Trial of Cases
related to MP's and ML.A's , Chennai and the sanme was taken on
file and assigned as C.C. No.16 of 2021. Since, there is no
offence made out in the charge sheet, having no other option,
filed this quash petition. Hence, the crimnal proceedings
initiated against the petitioner in C C No.16 of 2021 pending on
the file of the learned the Additional Special Court for Tria
of Cases related to MP's and ML.A's , Chennai, is |iable to be
quashed.

5.He further submtted that this Court as well as the
Hon' ble Apex Court tinme and again held that the conplainant
hi nsel f cannot be an investigating officer, which would vitiate
the entire investigation. In support of his subm ssions, the
| earned counsel for the petitioners relied upon the judgnment of
this Court in the case of Jeevanandham and others Vs. State Rep
by Inspector of Police and another reported in (2018) 2 LW Cl
606.

6. The l earned State Public Prosecutor appearing on behal f
of the respondent submitted that the petitioners and others
assenbl ed near Annasalai Danms road Junction and raised protest
for a short film produced in America and also disturbed the
traffic and public novenent. He further submtted that the
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respondent was on patrol duty along with other Police and warned
the petitioners as well as the other protesters to disperse
citing the prohibitory order is in force. Despite warning, the
petitioners and others refused to disperse, on the other hand,
they raised slogans and caused disturbance to the public. The
points raised by the petitioners are to be decided only during
the trial and not in the Quash Petition and therefore, he
strongly opposed the petition and prayed for dism ssal of the
sane.

7.This Court considered the rival subm ssions and perused
the materials avail able on record.

8. Considering the rival subm ssions and on perusal of the
materials, it is admtted fact that the petitioners and others
raised protest which is their fundanental right, no public
| odged conplaint and no public got affected, due to the protest
conducted by the petitioner and others. Hence, this Court finds
that the petitioner and others have only raised slogans and
shown protest against film produced in Anerica in the nanme of
"I nnocence of Muslins". According to the petitioners, it caused
i1l-wll and dis-repute to the Mslim community. Rai si ng
sl ogans would not anmobunt to commssion of offence, by
di ssenting and showng Protest is the Hallmrk of Denocracy,
which is a fundanental right under Constitution of India.

9. Admttedly in these cases, the occurrences took pl ace
in a public place, in public view, surprisingly no public gave
conplaint, which causes serious doubt on the veracity of the
conplaint. Further, this Court in the case of “Jeevanandham and
others Vs. State Rep. by Inspector of Police and another
reported in (2018 2 LW Cl. 606" had clearly held that the
police officials are not enpowered to register a case under
Section 188 IPC and the sanme is barred under Section 195 Cr.P.C.
There is no material to show that there was any pronul gati on of
prohibitory orders which was comunicated to the public and

there was any disobedience by the petitioner. Further, in
consequence to the protest, the prosecution failed to show
whet her any trouble occurred. The respondent Police failed to
follow the guidelines issued by this Court in Jeevanandham
(Gted Supra). In several cases, this Court quashed the

proceedi ngs agai nst the accused/ protesters on simlar ground.

https://hcservices.ecourts.gov.in/hcservices/



10.In the result, both the Crimnal Oiginal Petitions
are allowed and the final report in C C No.16 of 2021 pending on
the file of the Additional Special Court No.ll for MP s and
ML.As , Chennai, is hereby quashed as against the petitioners
and others, who are simlarly placed. Consequently, the
connected Crim nal M scell aneous Petitions are closed.

Sd/ -
Assi stant Regi strar(CS-1V)

/'l True Copy //
Sub Assistant Registrar
nrp
To

1. The Additional Special Court No.Il for MP's and ML.A' s ,
Chennai .

2. The Sub-I1nspector of Police,
F-1, Chintadripet Police Station,
Chennai .

3. The Public Prosecutor,
Hi gh Court, Madras.

+2ccs to M. |.Abdul Basith, Advocate, S.R No.52140 & 52141

CRL. O. P. Nos. 14854 &
17795 of 2021

M CO)
RLP( 10/ 11/ 2021)
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