IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED 01. 09. 2021
CORAM
THE HON BLE MR JUSTI CE N. ANAND VENKATESH

W P. NO. 15568 OF 2021
WWP NO. 16492 OF 2021

A. Kunar
...Petitioner

Vs

1. The Joint registrar of Co-operative Societies,
Ti rupur Regi on,
Ti rupur.

2. Selanpal ayam Primary Agricultura
Co-operative Credit Society AA -314,
Rep by its Secretary,
Sel anpal ayam - 638672
Tirupur district. ... Respondent s

Prayer: Wit petition filed under Article 226 of t he
Constitution of |India praying for issuance of a wit of
Certiorarified Mandanus or any other appropriate wit, order or
direction calling for the records relating to the inpugned order
in Na.Ka. No. 1270/ 2021/ Pa.2 dated 09.07.2021 passed by the 1st
respondent, quash the same and consequently direct the 1st
respondent not to interfere with petitioners right to continue
as the Elected president of the 2mrM respondent society, by
considering the petitioners representation dated 14.07.2021.

For Petitioner :N. Manokar an

For Respondents : M.A Selvendiran for Rl
M.V.P.R Ilanparthi for R2
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ORDER

This wit petition has been filed challenging the
i mpunged notice issued by the first respondent dated 09.07.2021,
wherein the order of suspension passed under Section 76 (A) of
the Tam | Nadu Corporative Societies Act, has been put to
chal | enge.

2. Wen the wit petition was admtted, this Court passed
the foll owi ng order on 02.08.2021 : -

M. A Selvendiran, |earned Governnent Advocate,
t akes notice for 1st respondent .
M.V.P.R Il anparthi, | earned counsel t akes
notice for 2 respondent. Post this case after
four weeks. In the neantine, the respondents
are directed to file their counter affidavit.

2. The subject matter of challenge in
this wit petition is t he i mpugned notice
I ssued by the 1st respondent dated 09.07.2021,
wherein an order of suspension has been passed
under Section 76(A)of the Taml Nadu Co-
operative Societies Act.

3. The petitioner is the president of
the elected board and he took charge in the
year 2018 and his tenure is for a period of
five years. One Kathirvel was appointed as the
i n-charge Secretary in the year 2013 and there
were certain conplaints against himwth regard
to serious irregularities that were pointed out
in the audit report for the year 2015-2016. It
is an admitted case that the petitioner took
charge as the President only in the year 2018.
Proceedi ngs were initiated by the 1st respondent
agai nst the delinquent Secretary in the year
2019 and the Secretary approached this Court
and filed WP No. 22573 of 2019 challenging the
proceedings. Initially, an order of status quo
was granted on 08.08.2019 and ultimately, the
wit petition itself was disposed of by issuing
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certain di rections by an or der dat ed
21.10. 2019.

4. The i npugned proceedi ngs against
the petitioner has been passed on the ground
t hat the petitioner did not pl ace the
del i nquent Secretary under suspension, when an
enquiry has been ordered under Section 82 of
the Tam | Nadu Co-operative Societies Act. The
fact remains that the delinquent Secretary
coul d have been placed under suspension even by
the 1st respondent and there was no necessity
for the 1st respondent to rely upon the
petitioner to pass such an order. On the
materials placed on record, this Court is prina
facie satisfied that the requirenents of
Section 76(A) of the Tam | Nadu Co-operative
Societies Act may not be attracted. Since a
prima facie case has been nmade out, there shal
be an order of stay of the proceedings of the
1st respondent, pending disposal of this wit
petition.

3. Heard the Ilearned counsel for the petitioner and
M . A Sel vendi r an, | earned counsel for 1st  respondent and
MR V.P.R lanparthi, for 2n respondent.

4. A careful reading of the inpugned order passed by the
first respondent shows that the order has been passed pending an
I nspection / investigation under Section 82 of the Tam | Nadu
Cooperative Societies Act. It is seen fromthe order that except
for the ipse dixit of the first respondent that the petitioner
may interfere with the inspection / investigation, there are
absolutely no materials or reasonings as to how the first
respondent cane to such a concl usion.

5. In any case, the present wit petition is squarelly
covered by the earlier order passed by this Court in W No.
12476 and 12894 of 2021, dated 10.8.2021. The relevant portions
in the order are extracted hereunder: -

24. \Wether the suspension of elected
of ficer bearers is warranted ©pending an
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i nquiry, depends upon t he facts and
circunstances of each case. As pointed out,

supra, the requirenent of Section 76-A is not

nmerely the existence of prima facie material.

The Registrar must return a finding on the
basis of such material that an order of

suspensi on was necessary in public interest or
in the interests of the society. 1In other
words, the Registrar nust satisfy hinself that

I f such suspension is not made, there is scope
for the office bearers to interfere wth
theinquiry and/or tanper with the evidence. In
t he absence of the any such apprehension, there
will be no requirenment for suspension and the
i nquiry can go on

25. Section 76-A is a drastic power
which interferes with the rights of the elected
menbers who have been voted to office, and
must, therefore, be exercised very sparingly
and only in the clearest cases where there is
obj ective mat eri al to show t hat t he
continuation of office would interfere and
inpede a free and fair inquiry under Section
8l. Oherwise, persons who have |lost the
el ection can al ways take control through a back
door by getting the Registrar pass an order
suspending the office bearers on the basis of
external influence. Such a course is expressly
forbidden in the light of the judgnent of the
Suprene Court in State of MP. v. Sanjay
Nagayach reported in (2013 7 SCC 25).

26. In the present case, things have
noved very swiftly from 20.05.2021 to 1.06.2021
and by the tinme an inquiry officer was
appoi nted, the inpugned proceedi ngs suspendi ng
t he petitioners cane to be i ssued on
01. 06. 2021. The present case only involves
scrutiny of docunents which are already
available and taking statenents from the
petitioners and others. There is no scope for
any serious tanpering of evidence since the
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docunents are already available wth the
respondents. There is absolutely no material on
record to conclude that the suspension was
warranted in public interest or in the
interests of the society. There is nothing on
record to show how the Regi strar had
apprehended that the continuation of the
petitioner’s in office would inpede the course
of a fair and inpartial inquiry. In other
words, the Registrar has, quite evidently,
acted on surm ses and conjectures.

27. As has been pointed out, supra, a
nere prima facie case will not do to invoke
Section 76-A. The jurisdictional requirenent of
Section 76-A has, thus, not been nmet in this
case. Ex-consequenti, the exercise of power by
the first respondent to pass the inpugned
orders dated O01.06.2021 under Section 76-A is
clearly without jurisdiction.

6. It is clear from the above order that a nere prina-
facie case will not do to invoke section 76 (A) of the Act,
W thout satisfying the requirenents of Section 76 (A) of the
Act. This power cannot be invoked in every case where an enquiry
or inspection / investigation is initiated. This power has to be
excerci sed sparingly and cannot be invoked nechanically in every
case. Such invocation of power wll cause serious hardship to an
el ected office bearer.

7. In view of the above discussion, inpugned proceedi ngs
of the first respondent dated 09.07.2021, is hereby quashed.
However, it is made clear that the inspection / investigation

under Section 82 of the Act, can go on and report shall be
submtted by the enquiry officer within a period of eight weeks
fromthe date of receipt a copy of this order. Needless to say
that further action on the report shall proceed strictly in
accordance with | aw
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8. Inthe result, the above wit petition is allowed on
the aforesaid terns. No costs. Consequently, the connected
m scel | aneous petition is closed.

Sd/ -
Assi stant Regi strar(CS-1X)

/'l True Copy //
Sub Assistant Registrar
shal/ rka
To

1. The Joint registrar of Co-operative Societies,
Ti rupur Regi on,
Ti rupur.

2. The Secretary
Sel anpal ayam Primary Agricul tura
Co-operative Credit Society AA -314,
Sel anpal ayam — 638 672
Tirupur district.
+lcc to M. N Manokaran, Advocate, S.R No.43823
+lcc to the Governnent Pl eader, S.R No.44247

W P. No. 15568 of 2021

RP( CO)
RLP( 21/ 09/ 2021)
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