IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED:. 28. 09. 2021
CORAM
THE HON BLE MR JUSTI CE M SUNDAR

W P. NO. 16176 OF 2021
AND
WWP. NO. 17119 OF 2021

SRS M ni ng,
Represented by its Partner J. Sekar,
No. 312 Elite Enpire Gl2, Valluvarkottam H gh Road,

Nunganmbakkam Chennai - 600 034.
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-Vs. -

The Deputy Conmm ssioner of Inconme Tax (DCIT-2(4)),
(Assessing O ficer),

Chennai Crcle 2(4),

No. 46, M G Road, Nunganbakkam

Chennai - 600 034.
Respondent

Wit Petition filed under Article 226 of the Constitution
of India praying to issue a Wit of Mandanus, directing the
respondent departnent to act on the representation of the
petitioner dat ed 29. 07. 2019, 18. 02. 2021 read W th t he
representation dat ed 05. 04. 2021, 06. 05. 2021 and perm t
exam nation / cross examnation of the Schedule-A and B
menti oned persons and also provide and serve the petitioner the
docunents nentioned in Schedule-C to the wit petition, before
finalization and conpetition of assessnment proceedings for the
Assessnent Years AY 2011-12 to AY 2017-18 in accordance with the
principles of natural justice and the petitioner's right to fair
trial.

For Petitioner : M. Vai bhav R Venkat esh

For Respondent : M.A. P.Srinivas,
Seni or Standi ng counsel
assisted by M. A N R Jayaprat ap
Juni or Standi ng counsel
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ORDER

This order will govern the captioned wit petition and
“Wit Mscellaneous Petition' ('WW' ) therein.

2. Read this in conjunction with and in continuation of
earlier proceedings nmade in the previous listing on 23.09.2021
whi ch reads as foll ows:

"M . Mukul Rohat gi , | ear ned Seni or
Advocate instructed by |earned counsel on record
for the wit petitioner M. Vaibhav R Venkatesh,
and M. A P.Srinivas, Senior standing counsel for
the | one respondent (I|earned Revenue counsel) are
before this Court.

2. The captioned wit petition pertains
to assessnent in a case of search/requisition
under Section 153-A of the 'Inconme-Tax Act, 1961
[ hereinafter 'IT Act' for the sake of brevity,
conveni ence and clarity].

3. The above takes us to Sections 142 and
143 of IT Act, is |earned Revenue counsel say.

4. Be that as it nmay, prayer in the
captioned wit petitionis in tw parts. One part
or in other words, the first linb of the prayer
pertains to a Mandanus qua respondent to act on
four communi cations dated 29.07.2019, 18.02.2021,
05. 04. 2021, 06.05.2021. To be noted, according to
the |earned senior counsel for the wit
petitioner, these are representations nmade by the
wit petitioner on the contrary, |earned Revenue
counsel submts that these are in response to
certain communi cat i ons sent by t he Wit
petitioner in the course of assessnent. The
second linb of the prayer pertains to perm ssion
to examne/cross examne a list of persons
adunbrated in Schedules A and B and providing
docunents enlisted in Schedule C. This Court is
informed that reference to Schedules A, B and C
are as set out in page Nos.14 to 19 of the wit
affidavit, prayer in main wit petition and those
t hree schedul es read as foll ows:
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maautfwmmﬁﬂt bt e rmabuire of wrll of mandamues
dirocting the Respundent department ho ace on the repnssenfatton of the
ettt dabed 2907, 5019, 13,!12,..."1721 reasl with the ropresentation dated
05042000, 0E052001 & permit exAmInafion cooss. candnebon 0F |l
.III,.II;rI -l-g [_-.l- :'P"T E:lmé-uh-ﬁ & B mthmzd pelsire. and alsu provide wrd Eﬂ{g_ﬂgg_

. C prhtoner the decwments mpniioned in Schedole -C o the welk potition,
before  finalization and cHApletion of assessment proceedings wp the
Assdssment Years AY 201912 e AY 20071800 sceerdencs with the
principles af nuturl justios snd the patitioners sight e fale trial, aod 10 pass
such othur neder or arders as this comrl deemns [t ansd propes i the Facks of
the case and thus recder justice,

SCHEDLILE A

1. Nare ard address of the Priviite Parkies who had carded sut Ssad Miming

ander e Heenses {sgied by the Poblic Warks Dapurtment. Government of
Tami Madn tn-the Stage of Tamil Mado
Phij:-ﬂ-‘m e Ny 2T

e e e
1 | ThiruS Fandian 3150 KallummathamSethargade  Villags,
Alnngudi Taluk, Pudlukotial District.
2 | Thinc K. Gevinderaj 11 Solvilllam, FTH Road, Bindigal,

3 | ThiruSMurugesan 82, Palalyur.  Alengidi | Talulk|
Fudiabkolfai Dristricn
| Thiru B Majive 1/578, ]{"l-:lanl:u:!m]mil.hr_ Kayambakadi
TR, Pudukattul De
[ '-I"-h-].rui‘.h'...nﬁlpp_uinh t'i'latl:|:l'ul:'-‘l:h'a!l":|:'|a|l!-l.l1 Alwmymdl, Podukotai
[ristract

& Thizd K. Karthikeyun 103193, Warth Main Sireee, Tharyawu=

7 | ThiruM Palanisamy | 107, Genpopts  Siert,  Ram Pagar, |
_ oo
& [ Thine & AdniEalem 13 South EE] Sandhu,
ThiyuaradarChetsyar  Strect, Kararkudi
! TﬂnhﬁvumeL
# | Thr A Ramanathan | 197, Mvm&rwmmm‘
Tharjavisr Diat

a9 Smithilkamar | 1371, Thalla Mogar, Machuvadl Post,
"‘E“'ﬂmc‘-l Pkt For SRS MINING

= ' el

i
.
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1T [ Thirv D), fzhdl Kiomar | 386, V.5, Raw Magar, |harupedayedi
, | Village, Katpadi Valuk, Vellonr District,
o Thire AR Kumamiah | 2722 Mameryeeds, Pottukobtal Taluk,
WEDR COPY , Thercguv e DHstrict
13 | Thine. R Kartikeyan | 2/ 300, MalzvarnyAnpatt, Mamjalvidi,
Alangudi Taluk, Padukerta _
13 | Thive G Sathananthnm | 21, Yardalyne - Magar, SeinivARRPHTATT,
— ' Thanjaxuar
| 75 [T Mohanr) 2734, Weeal 301 Streed, Tadukkutial,
16 | Thirubl Thangarai /3471 Muthopastinam
Seuil Ealavaipatiy Post
Akangadi Taluk, Paduketad Dist
37 | Thira & Chittramaatam | 33/ 98 Kurinjipad:  Magar  Thirukattlal
(e
Fadukital (D)
16 | Mila Apemy A1, Muniipal Colany,
Tleargavur
T 18 | Thirw . Arsardakumar | W72 Aagamagaz, Pudukioitai
20 | Miz]evom Jakkampatti, Andipatt
-t_um.trm:ﬂun
1 | Thira P Belekcisiemay, | bommampalsyan,  Kuppantis Fress,
Adrre Wia Coimbatore - 53
R |E=hEl  Mager,  Kortaiyur Rarnikust) |
! Sivaparepal District
25 | Thive XK Govinedira) 171, Bebvilllamn, GRM "ahLL‘IEmllgul
23 Thim T, Granasekaran | Masl, 1= Eloor,  Uhmdel Sheel
I'Eu..'l-lrﬂ"n'uulhl Karambakustl, Pusdubottal
T35 | Thir 5 hasthusamy Euratmadu, Myladulhurai
2 | Thiru R Meyyor e 2, Malekalavaipath Bulanthiraipait,
at  Alarguad Taluk, Pudikotisi Districe
27 Thiro® | Murukbamen  vVillage: Ammvoyal PO,
| Wenkatesh Patm Thirusaliue District |
TR | Thiro G Mathiyalegan | Mo 148, Hudbntlaizanmatia
Banmbankudi [1,K.] Padukattai Lristrlet
3| My Jugilar Company Fin. 1,/ 51 cross Seret,
| Ahoritht  Fagar Ean,  Tharspadoioedi,
Zatpadi Taluk. Vellpre Cristrict
30 | ThiruBVeermppan No.27 1048, Mazhayarmyanpatt.
anjunVidathi, Adandondi Taduk, |
Thick kit ksl Thistrict
1| Thira L Thargzo| Mad s MuthupattinaBouth)
Eulavailasii (P, Alangudi{T X
AV 2 E el Pudubettal{Tist) 'y
For
Pags b 18
_narrnﬂuﬂ:.rﬂ
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raluf.\

e 32 | Therw i Anathakarmar | P72, Alagar Magar, Pudukkottal, !
\!':lvr I I' '|' g [_1[' :' P'.Ir 33 mll.l_'!:_ Th.i]raganian Blorth 4™ sh'l:ta'-h Pudzkkaksi
. - 3| Thitw A BEajkapoor L Eulavedpatty, .d.'v.'nnnqu}'-'l;alu.k
35 | Thiru.C. Durairasu Seruvaawiduthi, Pettukottai Taluk._
| " 3 :
| 36 | ThiruSalvakomar Thaligatviduthi, Crathansdde
© a7 | ThirnRKumaraiys P27, Maolnarveedl, TPattokotlad
| Thanpawwr Districk
A4 | Thirw, |. Muragadoss T Kennuthoppu ELIER L
Thirutimraipondl L
3 M= Sownuyh  Earth | Vitorya Nagar, Thanjoaviu
Liesrelopers - N B
a4 | ThinsS.haragesan Mol /132 Palatayurdlangudi  (Tk)
Puctokottal
41 T B Thenpacajan Pudakkorni
42 | Thire vV, R.Eanuppaia Puduvayel, Kamikudy,
43 ]f‘hu‘u T Rajkurnar Sharmite BEarlly Dewelopar, Moo 11 Vhetory.
‘ bajmir, Vanjikotai read; Thangwser disimct
#- | RS Comtructions W, New No. L2 8= s, B.Y. Magar,

2. Mame and address of e persoes W whom the Sand vard licanse hid baen
given by the Public Works Department, Government of Taursll Madu in the

St aal

Taaai] Bad,

Fuoriod: A pril 2003 po March 2017

S50 BT T A ddress
1 | L Eamalanathan 37739, Fdavar Street  Annovasaiéc
Pocl,  Nmpur  Taluk Pudukkiottal
1Fisikr il
2 | ARKuumaraiya Mo 2723, Mervavidulhl, Pavalur Post,
Parukattal Taluk, Thangavar Dastdc
[ . Chitrambalam 3203 Kurind NMagar, Podukkoitan
r] ﬂﬂubrnmnrﬂ}—arl. Koodalur, Onankudi Fost,
Alankud|Taluk, Madukiobnl Distrck
ff‘l | D, Veerappan Aazharwaray anpaiy, For SRS |
wie it SHE en | Alangady, Paduklkattad.
116

e Wi
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[ C.Kumarappan Mirattunilaj Post, Thirmmayam Taluk ]
7 K. Mutho Kothakottai, Alangudy Taluk.
PPy ——rrl & |K Gowvindarm] 171, Sehvilllam, PTN Road, Dindigul.
o . ) 9 | M. Chokkalingam Miratiunilai Post, Thinmmayam Toluk |
.Illil'l I ,H [_[-}P'i j 1) M. Palanisamy 107/ AL Sengupra Streel, Ram Magar,
- | - Crimbatare,
a1 M, Meerappan Alangodi, Padakkottar
12 | M, Thirumoorthy Rapali  Stresl, Orathenado  Taluk,
Thanjavur
13 | M Viswanathan Komepuram  Post.  Eandarrakottal
Taluk
14 P.Earuppaiaks Earambna ls:'_ul.!j.l_. Pathukkeattni
15 | R Chandrasekaran Periyar  Magar,  Raagopalapuram,
FPudukkottai,
16 |5 Ramesh Pambivaval Pout, Paramakudy Tobalc
17 | 5Murugesan 1,32, Palaiyur, Ablsnkuodi  Taluk,
Pudukottai THstrict
18 | SSenthilkomar Machuvadi Pudukkottar |
| 3% | T Periyasamy T Rarmmandabem Trcty
| 20 | Thiru A Ramasamy. No. 83 Avudaiyarpatth, Kathakurichi
(PD).  Alankudi Taluk, Pudukotini
District :
21 | Thiru M. Thangara| No3/341 South Muthulampuram, |
SoKnlavadpatti, Adambkardi Taluk,
o Pud oot Districe
22 | Thiru. A.  Arandha | 72, Algar Magar, Modukottai District
ﬁl‘ll‘.’l‘lﬂ'
23 | Thiru. A Esjkapur S Kulavoipatty, Alampudy ik, ;
24 | Thiru, P Karuppaish 1/75A  Kulanthiraipatts, Alangodi |
Talok, Pudnkotai District
[ 35| ThirnwA Sagual Amith Mathupattinuem, Kulavayipetd (1000,
Adnricudi, Podakoltai Tistric
BT Thiru €. Vembaivan ] P 2783, Wellnknr - Street, |
Semvavid_udlf Morth {Fost)
E"“""’“T‘ E5 & wom Pudukeottai Taluk, Thanjavar District
fG For SRS Ml
PN ]
e Cesrecbions: Nil
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27 | ThismGogual | Mamakkal / Thummakurichi,
Mamakkal Dhstrict
P 2 F’l]:.h-uﬁ.ﬁapi] Kulmt'h'lnmp\aﬂu, village & FPosi,
Earambakudi taluk, Pradakirtial
ry - -
WEDR COPY district
29 Thire P Vetriivel 55, Strest. Meenachipuram,
| Arimmalam, Pudukoimi Disrict
30 | Thiru P Karikalan Kulamthirampatea, Village and Post,
FarambakodiTaloxk,
Pudukotailxstrict
31 | Thiru.!* Balakrishnan 026, east Main Road, Pudukotiai |
32 | ThiruR Veersinh | Kulanthirampatta, Village and Dosl,
Faram buskudi Taluk, Pudukottai
| Distzict
33 Thirn R Earthikey sy I Malavamyanpatti,  Alangudi  Taluak,
Paduokotai District
31 | Thirue B RBajiv /578, Kelantairapatig,
Eoavambakdis TR s et =
35 | Thira. T Balachandar | Thonadanthulasi  village, Katpadi |
taluk, Vellore Tistrict !
36 | Thino T.Gramasckaran | KacheriVeethi, Karambakudi,
37 | Thire V. K. Keruppaib ArTammanairayal, TPoornkkalaliadi |
(LR, Karaikodi Taluk, Sivagongai
1 o Cristract
| 34 Thira, V Srinivasalu 164 A, VWGP Nager, West Moggapair,
Chenmai - 37
39 | V.R.Ra | Kotraiyur, Karaikody taluk.
40 V. 'hinamaran L Hulathirangpats, Karambakudy Taluk,
21 B Meyyar L ZE Eulavaipanti, Adanpudi  Taluk,
Pazdiokkottai Destrict.
£2 S hdurresare 1026, East Main Read, Pudukottai
For SRS
we e o .
" hligs e 18
Cosratbinme: Wil
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SCHEDLILE

B 5. No. | Mame of the Private h Address
FT
' Partiés
WEIR COPY 1 | MrAral Pandian 1106, Sangamvidithivellrviduthi(PO)
Chandarvakobdai (B8 Pudokottai (dt) -
H1A3NT ;
= Mir M. Kandan Addl Dipector, Clamnmissionerale al
Geology ard  Blining, Gove of Tamil
Madu Chennal

SCHEIDULE =C {List of [locuments)

5. Mo, Dhate. List of Docaments with Partivalars

1 Chuteome of Examination of the officials of
Viellarce &Ant Corruption Department
regarding illegal paymen=

2z Statermient of Yard owreers recordked — 1711 2020
o
11T . }
3 Cruteome of the veriflcation (rom the office of

Public Works Deparbnrent{ FWDY), Gontermoment
| e Tamil Madu ac regards e clairn of ilhegal

| L fg rasbiging il i -]
For SRS %
Solemmmily affitmed al Chenred Betore mw, 1o
g 5 ii-l'f't_ﬁ—b
ar this the18% day of Joly, 2021 S +w"ﬂ‘}s. e =
and signed his niomme ooy preseToe, Acdvooate, Chennoat

Pags o 19
Coerections: ME
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5. ldeally, the Schedules should have
been annexed to the wit petition but it has set
out in the wit affidavit. | have at that in this
case on hand in the hope that such procedural
| apses do not recur.

6. In the course of the hearing, fromthe
case file placed before this Court, it came to
[ight that the comunications dated 29.07.2019,
18. 02. 2021, 05. 04. 2021, 06. 05.2021 may not
qualify as representations as rightly pointed out
by | earned Revenue counsel. Be that as it may, on
per usal of t he contents of t he four
communi cations, |earned senior counsel in his
usual fairness submtted that the sanme do not
tal k about cross exam nation. Therefore, this
puts an end to the first linb of the wit prayer
and | eaves us with the second linb of the prayer
al one.

7. Responding to the second linb of the
prayer, |earned Revenue counsel submtted that
t he answer to Schedule A, Schedule B and Schedul e
C are contained in page Nos.17, 23 and 25
respectively of the counter affidavit and the
rel evant portions read as foll ows:

Page No. 17:

"In this para, the Petitioner Firm
al | eged t hat t he Respondent had not
responded to the petition dated 23.10.2020.
It has also been alleged that the persons
referred in the Special Audit would atl east
to be examned. It has further been alleged
that the respondent is attenpting to rely
upon the materials collected from the
persons nentioned in the Schedule and
express apprehensi on.

The apprehension expressed by the
Petitioner Firm is unfounded and self
i nposed apprehension. In the letter dated
23.01. 2020, the petitioner firmrequested to
cross exam ne the sand yard owners under the
| npression that the sand vyard owners
furni shed statenent against the Petitioner
Firm The departnment has issued sumons to
26 Sand yard owners and all of them appeared
and statenment was recorded from them All
the Sand yard owners have submtted that
they had no know edge about the Petitioner

https://hcservices.ecourts.gov.in/hcservices/



Firm In this background, the departnent has
not taken any stand to bring it against the
Petitioner Firm In this background, the
Petitioner's Firm letter, requesting cross
exam nation of the Sand yard owners was not
taken up for consideration. In view of this,
the allegation of the Petitioner Firm that
the departnment was dilly-dallying upon the
Issue is totally basel ess.'

Page No. 23:
"In respect of cross exam nation of persons
mentioned in the Schedul e-B

In this schedule, the Petitioner Firm
requested to allow the cross exanination of
Shri C. Arul Pandi and Shri M Kandhan, A.D.
(M nes).

Cross exam nation of Shri C. Arul Pandi:

On 06.08.2019, a sumon u/s.131 of
the Act was issued to Shri C Arul Pandi
requesting him to appear on 19.08.2019. On
the sane day, a letter was issued to the
Petitioner Firmrequesting to cone and cross
exam ne Shri C. Arul Pandi on 19.08. 2019.

On 19.08.2019, a letter was received
from Shri C Arul Pandi seeking adjournnent
by citing hi s heal t h condi tion. On
20. 08. 2019, one nore sumon u/s.131 of the
Act was issued to Shri C. Arul Pandi posting
the case for hearing on 27.08.2019. On this
date, Shri Dinesh, Advocate appeared on
behalf of Shri C Arul Pandi and filed a
letter from his <client and sought for
adj our nnent . On t he sanme day, t he
representative of the assessee appeared for
cross examne before +the respondent on
20.09.2019. On this date, there was no
response. It is the Petitioner Firm under
whom Shri  C Arul Pandi has worked. The
Petitioner Firm has not taken any step to
produce  Shri C. Arul Pandi before the
Respondent. However, the Petitioner Firmis
requesting the Departnent to allow the cross
exam nation of Shri C Arul Pandi as if Shri
C.Arul Pandi is wunder the control of the
Departnment. In this background, Shri C Arul
Pandi was not exam ned. There nay be a plea
that Shri C Arul Pandi was not an enpl oyee
of the Petitioner Firm Wile recording the

https://hcservices.ecourts.gov.in/hcservices/



statenment, Shri C Arul Pandi has admtted
that he has worked for three years under the
same nmanagenent (Petitioner Firm.

Since Shri C Arul Pandi was not
subjected to cross examnation, it has been
proposed not to rely on his statement solely
but, to use as a supporting evidence in
respect of t he materials sei zed and
observation nmade in the proposed assessnent
in the Petitioner Firm The Petitioner Firm
Is at liberty to agitate in the event if it
has been solely relied in the assessnent in
t he Appel | ate proceedi ngs.

Thus, it is submtted and prayed to
this Hon' ble Court that the request of the
Petitioner Firm to allow the Cross
exam nation of Shri C Arul Pandi may not
require any consideration and the sane
requires to be rejected.

Cross exam nation of Shri M Kandhan:

During the course of post search
proceedi ngs, Statenent u/s.131 of the Act
was recorded from Shri M Kandhan, A. D
(Mnes) on 11.08.2017. 1In the statenent
recorded, he has sinply stated about the
issue of Sand vyard |icenses about the
persons identified by the partners of the
Petitioner Firm Nothing nore was recorded
from him He deposed the statenent in his
official capacity. H's statenment proposed to
use only to strengthen the seized material
and the observations made. H's statement is
not proposed to be relied upon heavily and
solely. In the assessnent order, it has been
proposed to wuse it only strengthen the

order. Even in the event, if Shri M Kandhan
retracts the statement, it wll have no
inmpact in determning the total incone of

the Petitioner Firm'

Page No. 25:
"List of docunents required as per Schedul e-
C
a. Qutcone of examnation of officials of
vigil ance and Anti Corruption Departnent.

The respondent has referred the
matter to the Departnent of Vigilance and
Anti Corruption regarding illegal paynents
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only to take appropriate action. The
respondent has never exam ned the officials
of Vigilance and Anti Corruption. In view of

this, the question of requesting the
docunents relating to outcone of exam nation
of officials of Vi gi | ance and Ant i
Corruption will not arise.

b. Statenment of Yard owners:

In response to the summons issued
u/s.131 of the Act, 26 Sand yard owners
appeared and answered that they had no
know edge about the Petitioner Firm \Wen
the Sand vyard owners have explicitly
admtted that they had no know edge about
the Petitioner Firm and the Departnent has
not proposed to utilize the sane in the
proposed assessnent order and furnishing the
copy of the same to the Petitioner Firmwl|
serve any purpose.

c. Qutconme of the wverification from the
office of the Public Wrks Departnent about
i1l egal Sand M ning:

The Public Wrks Departnent has
categorically denied about the existence of
illegal sand mning. The Departnent is not
proposed to utilize about the verification
in the proposed assessnent order. In view of
this, furnishing of verification report to
the Petitioner Firmw |l serve any purpose.'

8. The above is the stated position of
the revenue is | earned Revenue Counsel say.

9. Notwi thstanding the above stated
position of the Revenue, |earned senior counsel
drew the attention of this Court to a
conmmuni cati on dat ed 20.11. 2020 from t he
r espondent Depart nent. To be noted, this
comuni cation is from the Deputy Comm ssioner of
the Incone Tax and the counter affidavit which is
now before this Court has been sworn to by a
Assi stant Conmm ssioner of Inconme Tax. This Court
is informed by the |earned Revenue counsel that
t he aut hor of 20.11. 2020 letter (Deputy
Comm ssioner) and the deponent of the counter
affidavit (Assistant Comm ssioner) are assessing
officers qua wit petitioner in the case on hand,
one being the successor of the other. Further to
be noted, counter affidavit is dated 10.08.2021

10. Respondi ng to 20.11. 2020
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communi cation, |earned Revenue counsel submtted
that it is in the course of the assessnent. This
Court finds that the reference to the 20.11.2020
conmmuni cation in the wit affidavit is contained
i n paragraph No.21 and the rel evant portion reads
as foll ows:
"Para 21: This para refers to the request of
cross examnation of Sand yard owners and
request to pass order after exam ni ng
Executive Engineer, PWD and Additional
Director, M nes.

In respect of Sand yard owners,
sunmons were issued to 26 persons and they
have responded. Al of them have clearly
submtted that they had no know edge about
the Petitioner Firm

In view of the stand taken by all the
above Sand vyard owners, they were not
followed up and their statenments have not
been proposed to utilize in the assessnent
orders that may be passed in due course.

Thus, the request to allow the
Petitioner to cross examne the Sand yard
owners was not taken up for consideration,
which will serve no purpose.

In respect of the request of the
Petitioner Firm that assessnent order may be
passed after exam ning the Executive Engi neer
of PWD and Additional Director (M nes) about
the claimof illegal Sand m ni ng.

The Petitioner Firm cannot direct an
Assessing Authority how to conplete the
assessnment. The Respondent is at liberty to
follow the materials which he relied upon
during the course of assessnent proceedings.
It is upto the Petitioner Firmto see whether
the principle of natural justice is foll owed
or not. Wthout receiving any order fromthe
Departnent, it is premature on part of the
Petitioner Firmto cone at a conclusion that
exam ning the Executive Engineer (PW) and
A D (Mnes) is basis to determne the
illegal mning.

The Incone Tax Departnent 1is not
concerning about the activities of the
Petitioner Firmis legal or illegal. It is
about the incone admtted or not from the
bussi ness activities.'

11. Adverting to the counter affidavit,
| ear ned Revenue counsel subm tted t hat
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af orenenti oned paragraph No.21 of the wit
affidavit has been net at page No.10 of the
counter affidavit and the same reads as foll ows:

"Para 21.1t is also submtted that on
20.11. 2020, the respondent had sent a letter to
the petitioner, wherein the respondent had
informed the petitioner to examne the vyard
owners who were examned by the departnent
between 17.11.2020 and 19.11.2020. In this
regard, the statenents of the yard owners were
not given and instead the departnent gave their
own summary of the said statenents and called
upon the petitioner to examne the vyard
officials. This course of action is conpletely
alien to the principles of natural justice and
shows the actual intent of the respondent to
nerely gi ve t he petitioner a noonshi ne
opportunity to present its case.'

12. At this juncture, this Court was
informed that a rejoinder has been filed by the
wit petitioner. It is not clear as to what are
the new facts that surfaced in the counter
affidavit warranting rejoinder. However, that
will be examned when the rejoinder is before
this Court as the sane has not been placed before
this Court as part of the case file today.

13. Learned counsel for wit petitioner
submits that the rejoinder has been filed vide
SR. No. 30958 of 2021, dated 25.08.2021. Registry
to put up the sanme as part of the case file in
the next listing. List this matter one week
hence. List on 28.09.2021."°

3. Today M. Vai bhav R Venkat esh, |earned counsel for wit
petitioner and M.A P.Srinivas, |earned senior standing counsel
(Revenue Counsel) assisted by M.A N R Jayapratap, | ear ned
junior standing counsel for the |one respondent are before this
virtual Court.

4. Adverting to the aforenentioned earlier proceedings
made in the previous listing on 23.09.2021, |earned counsel for
wit petitioner submts that in paragraph 6 in the reference to
the four representations, the submssion of |earned Senior
counsel for wit petitioner that 29.07.2019 representation also
does not tal k about cross-examnation is factually incorrect and
this was owwng to the difficulty in not being able to physically

present to instruct the Senior counsel. Perusal of first
representation dated 29.07.2019 (page no.108 of typed set of
papers) nmkes it clear that it does talk about cross-
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exam nati on. This subm ssion is recorded. However, it is made

clear that the view of this Court that all the four
comuni cations do not qualify as representations as rightly
pointed out by Revenue counsel stands. In all other aspects,

both | earned counsel submt that the factual aspects have been
correctly captured in the earlier proceedings dated 23.09.2019
(extracted and reproduced supra).

5. In continuation of earlier proceedings, rejoinder
filed by the wit petitioner has been placed before this Court.
Conti nuing the subm ssions made in the previous listing, |earned
counsel for wit petitioner drew the attention of this Court to
pages 50 and 80 of typed set of papers and submtted that there
iIs a clear nention about the two individuals nentioned in
Schedule B, their statements are per se adverse to the wit
petitioner and therefore, wit petitioner should be permtted to
be cross-examne them Answer to the above, i.e., answer to the
statenents of the two individuals nentioned in Schedule B being
adverse to the wit petitioner is nmet in the counter affidavit
in pages 8 to 10. Regarding one of them avernments in the
counter affidavit are as foll ows:

"Shri Arul Pandi was an accounts incharge

of Kappur Sand yard at Villupuram A st at enent

u/s.132(4) was recorded from him on 03.02.2017.

To provide a cross examnation of Shri Arul

Pandi, a summon u/s. 131 of the Act was issued on

06. 08. 2019 with a request to appear on 19.08. 2019

for cross exam nation. On 19.08.2019, a letter
wa received from Shri Ar ul Pandi seeki ng
adjournnment by citing his health reasons. On

20. 08. 2019, one nore sumon u/s.131 of the Act
was issued to Shri Arul Pandi posting the case
for hearing on 27.08.2019. On this date, Shri
D nesh, Advocate, appeared on behalf of Shri Arul
Pandi and filed a letter seeking adjournment. On
the sane day, the representative of t he
Petitioner appeared for cross exam nation of the
W tness. Since Shri Arul Pandi was not appeared,
cross exam nation was not allowed. A letter was
issued to the Petitioner on 12.09. 2019 requesting
to produce Shri Arul Pandi for cross exam nation
on 20.09. 2019. Inspite of repeated request and
summon issued, Shri Arul Pandi was reluctant and
failed to appear and thereby, cross exam nation
was not al | owed.

Shri Arul  Pandi is a native of Pudukottai
district where, one of the partners of Petitioner
Firm Shri.S. Ranthandran belongs to. He was
i ncharge of Kappur Sand yard at the tine of
search and prior to this, he worked in other sand
yards of the sane nmanagenment group. Thus,
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obviously, he was an enployee and under the
control of Petitioner Firm It is upto the
Petitioner Firmto produce Shri Arul Pandi before
the Departnent and allow him for any Kkind of
exam nati on

It is unfair on the part of Petitioner to call
for the cross exam nation of a person who is
their own enployee and reluctant to appear for
cross exam nation. In this background, Shri Arul
Pandi was not exam ned.'

6. Answer to the other individual in Schedu

contained in pages 9 and 10, which read as foll ows:

"A statenent u/s.131 of the Act was
recorded from Shri M Kandhan, Additional D rector
of M nes, Commi ssionerate of Geology of M ning,
Chennai on 11.08.2017. He deposed the statenent
as Additional Director of Mnes in his officia
capacity. H s statenent is proposed to use only
as a reference and his statenent cannot form part
of basis for determining the total incone of the
Petitioner Firm
In the proposed order, certain references and
observations of the following entities are
proposed to be incorporated.

a. Orders of the Apex Court and Hi gh Court

b. Cbservation of the Settlenment Conm ssion

c. Cbservation of |Investigation Wng of the
Depar t ment

d. Observation of Central Bureau of Investigation
It is not practically possible to subject to
cross examnation of the above entities other
than the Court and Settlenment Conm ssion. Their
observation was proposed to be cited only to
strengthen the case and it is not formng part of
the evidence as a basis in arriving the total
i ncone of the Petitioner Firm

At this juncture, it is significant to brought on
record about the observation of the Hon'ble Hi gh
Court of Judicature at Madras in the case of Shr
Vivek Papisetty V DCT, Central Gircle-2(4),
Chennai (the present Respondent) in WP. No.11027
of 2019 dated 10.04.2019. The observation is as
under :

“The prayer, couched as it is, is not acceptable.
There can be no direction to the Incone Tax
Departnment to produce any person for cross
exam nat i on. At best a request nmay be nade by
the Petitioner for cross exam nation, which wll
be considered in the light of the principle of
natural justice and fair play.”
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Thus, by considering the facts, the statenent of
Shri M Kandhan is not going to be used as a basis
for determining the total i ncome  of t he
Petitioner Firm the request of the Petitioner
for allowing the <cross examnation of Shri
M Kandhan was not consi der ed.

7. Learned counsel for wit petitioner drew the attention
of this Court to judgenent of Hon'ble Suprene Court in Andanman
Ti mber Industries Vs. Conm ssioner of Central Excise reported in
(2016) 15 SCC 785. Learned counsel drew the attention of this
Court to paragraphs 6 to 8 of this case law, which read as
fol | ows:

'"6. According to wus, not allowng the
assessee to cross-examne the wtnesses by the

Adj udi cating Authority though the statements of

those wtnesses were mnmde the basis of the

i mpugned order is a serious flaw which nakes the

order nullity inasmuch as it anobunted to

violation of principles of natural justice

because of which the assessee was adversely

affected. It is to be borne in mnd that the

order of the Conm ssioner was based upon the

statenents given by the aforesaid two w tnesses.

Even when the assessee disputed the correctness

of the statenents and wanted to cross-exam ne,

the Adjudicating Authority did not grant this

opportunity to the assessee. It would be

pertinent to note that in the inpugned order

passed by the Adjudicating Authority he has

specifically nentioned that such an opportunity

was sought by the assessee. However, no such

opportunity was granted and the aforesaid plea is

not even dealt with by the Adjudicating

Authority. As far as the Tribunal is concerned

we find that rejection of this plea is totally

untenable. The Tribunal has sinply stated that

cross-exam nation of the said dealers could not

have brought out any material which would not be

in possession of the appellant thenselves to

explain as to why their ex-factory prices remain

static. It was not for the Tribunal to have guess

work as to for what purposes the appellant wanted

to Cr oss-exam ne t hose deal ers and what

extraction the appellant wanted fromthem

7. As nentioned above, the appellant had
contested the truthfulness of the statenents of

these two wi tnesses and wanted to discredit their

testinony for which purpose it wanted to avail

the opportunity of cross-exam nation. That apart,

the Adjudicating Authority sinply relied upon the
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price list as mintained at the depot to
determne the price for the purpose of |evy of
excise duty. Wether the goods were, in fact,
sold to the said dealers/witnesses at the price
which is nentioned in the price list itself could
be the subject mtter of cross-examn nation

Therefore, it was not for the Adjudicating
Authority to presuppose as to what could be the
subject matter of the cross-exam nation and nake
the remarks as nentioned above. W& may al so point
out that on an earlier occasion when the matter
came before this Court in Gvil Appeal No. 2216
of 2000, order dated 17.03.2005 was passed
remtting the case back to the Tribunal with the
directions to decide the appeal on nerits giving
its reasons for accepting or rejecting the
submi ssi ons.

8. In view the above, we are of the
opinion that if the testinony of these two
witnesses is discredited, there was no materia
wth the Departnent on the basis of which it
could justify its action, as the statenent of the
aforesaid two witnesses was the only basis of
I ssuing the Show Cause Notice.'

8. Learned counsel for wit petitioner also went on to
say that though Andaman Tinber's case was rendered under Centra
Exci se Act, the principle is being followed in IT Act cases
al so.

9. An order made by 'lIncone Tax Appellate Tribunal
["I TAT" for the sake of brevity] being order dated 06.11.2018 in
Jyoti CGupta Vs. The I.T.O New Del hi case was al so placed before
this Court.

10. Discussion regarding aforenentioned two case |aws
w il be set out elsewhere in this order.

11. Learned counsel for Revenue, adverting to page no. 154
of typed set of papers, elaborated on his subm ssions captured
in the previous listing. Learned Revenue counsel submitted that
a notice under Section 142(1) of IT Act being notice dated
14.11. 2018 bearing reference C. No. ACLFS6523P/ CC 2(4)/2018-19 was
i ssued [Page 45 of typed set of papers]. Wit petitioner
responded to the sane and it is in this context that 20.11.2020
comuni cation (page 154 of typed set of papers) was issued and
that it contains a gist pertaining to the material. In this
regard, it was reiterated that this does not nean that the sworn
statenents of individuals are going to be used against the wit
petitioner. In this regard, avernents nmade in the counter
affidavit, which have been extracted and reproduced supra were
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reiterated

12. In reply, learned counsel for wit petitioner
submitted that in a Trial Court scenario, the entire chief
exam nation should be nmde available and neking available the
gist will not suffice. Learned counsel also submtted that the
position is not any different from the earlier order dated
17.07.2019 made by this Court in WP. No.21166 of 2019.

13. This Court finds that the stated position of the
Revenue that the sworn statenents are not going to be used
against the wit petitioner itself puts an end to the
controversy in the captioned matter, regarding 17.07.2019 order,
it is a case where request for cross examnation is acceded to
and therefore, it is nore in the nature of a consent order and
therefore it does not cone to the aid of the wit petitioner in
t he case on hand.

14. This takes us to Andaman Ti nber case and Jyoti Gupta
case referred to supra.

15. A perusal of facts in Andanman Ti nber case nmakes it
clear that it was a case where the statenents nmade by the

I ndi vidual was the basis of the inpugned order. In the instant
case, the stated position of Revenue as captured in the counter
affidavit is conpletely different i.e., bipolar opposite and
t her ef or e, Andaman Tinber's case does not come to the aid of

the wit petitioner in the case on hand. Li kewi se, Jyoti Qupta
case is also a matter where the statenent of the wi tness was the
basis of the inpugned order. This is set out in paragraph 13
of Jyoti CGupta case, which reads as foll ows:
"13. Merely on the strength of statenent

of third party i.e., Shri Vikrant Kayan cannot

justify the inpugned additions. Mor eso, when

specific request was made by the assessee for

allowng cross examnation was denied by the

Assessing O ficer. The first appellate authority

also did not consider it fit to allow cross-

exani nat i on. This is in gross violation of the

principles of natural justice and against the

ratio laid down by the Hon'ble Suprenme Court in

the case of Andaman Tinber Vs. CIT Cvil Appeal

No. 4228 of 2006 wherein it has been held as

under :

“According to us, not allowng the assessee
to <cross-examne the wtnesses by the
Adj udi cating Authority though the statenents
of those w tnesses were made the basis of the
i npugned order is a serious flow which makes
the order nullity inasnmuch as it anmounted to
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violation of principles of natural justice
because of which the assessee was adversely
affected. It is to be borne in mnd that the
order of the Comm ssioner was based upon the
statenents given by the aforesaid two
W t nesses. Even when the assessee disputed
the correctness of the statenents and wanted
to cross-exanmine, the Adjudicating Authority
did not grant this opportunity to the
assessee. It would be pertinent to note that
in the inpugned order passed by the
Adj udi cating Authority he has specifically
mentioned that such an opportunity was sought
by the assessee. However , no such
opportunity was granted and the aforesaid
plea is not even dealt wth by the

Adj udi cating Authority. As far as the
Tribunal is concerned, we find that rejection
of this plea is totally untenable. The

Tri bunal has sinply stated that cross-
exam nation of the said dealers could not
have brought out any material which would not
be in possession of the appellant thenselves
to explain as to why their ex-factory prices
remain static. It was not for the Tribunal
to have guess work as to for what purposes
the appellant wanted to cross-exam ne those
dealers and what extraction the appellant
wanted from them As nentioned above, the
appel l ant had contested the truthful ness of
the statenents of these two wtnesses and
wanted to discredit their testinony for which
purpose it wanted to avail the opportunity of

Cross-exam nati on. That apart, t he
Adj udi cating Authority sinply relied upon the
price list as maintained at the depot to

determne the price for the purpose of |evy
of excise duty. Whet her the goods were, in
fact, sold to the said deal ers/w tnesses at
the price which is nmentioned in the price
list itself could be the subject matter of
the cross-exam nation. Therefore, it was not
for the Adjudicating Authority to presuppose
as to what could be the subject matter of the
cross-exam nation and meke the remarks as
menti oned above. W may al so point out that
on an earlier occasion when the matter cane
before this Court in Gvil Appeal No.2216 of
2000, order dated 17.03.2005 was passed
remtting the case back to the Tribunal wth
the directions to decide the appeal on nerits
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giving its reasons for accepting or rejecting
t he subm ssions. In view the above, we are
of the opinion that if the testinony of these
two witnesses is discredited, there was no
material with the Departnment on the basis of
which it could justify its action, as the
statenment of the aforesaid two wi tnesses was
the only basis of issuing the Show Cause.
We, thus, set aside the inpugned order as
passed by the Tribunal and allow this
appeal . "'

16. Before concluding, there are two aspects regarding
pl eadi ngs. One is, no new facts have energed and therefore, a
rejoinder was for all practical purposes, not necessary in the
case on hand. However, |learned counsel for wit petitioner
submts that the rejoinder was filed on a earlier directive from
Court and |earned Revenue counsel disputes that. This Court
deens it appropriate to leave at that in this case on hand
| eavi ng open the question of when rejoinder can be entertained
to be decided in another case where it becones inperative to

decide the matter. Likewise in the counter affidavit, as
already nentioned, there is a reference to 'Comments', this
shoul d be avoi ded. It is for the parties to nention their

respective stated positions before the Court, so that the Court
Is able to enbark upon an adjudication, set out its discussion
and give its dispositive reasoning for arriving at a concl usion.
"Comment’' by itself has a different connotations and dictionary
meani ng of ' Comment' reads as follows:

com-ment @ ED fkoment: VAmE ke

mrmoun 1 % |0, L] — [abowt/on 5th! something that vouo
or write which gives an opinion {

i T Ll 3 3 PUEry T ; F
FIUINE WAL Gy COFFIIErD . L0F ORET GrnLl T Caiss of |

1 (I EXPEEINS

disasier: She  matde helpfl comments  on . s
The director wes not dedgilable for comment He hirr

e Hee documerd witioul comment. & [eipeon

she said was fair cormend i reasonable crmic

= SYNOMYMS AT STATEMENT 2 [smg. U] Ccriticism tha

ks o s Tt v b il T . 4
shiows the Faults of sth: The restulis gre o clear o
Or ronertirmenl educaten pedicy, 2 Thers wies o (ot

: . 3ol
rient ahonf s MR
LI | i (R i

(scanned and reproduced from New 9th
Editi on Oxford Advanced Learner's
Di ctionary)

17. Learned Revenue counsel submts that this practice
wi |l be avoided in the days to cone.
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18. In the considered view of this Court, stated position
of the Revenue, which has been captured supra nore particularly,
the stated position that the sworn statenents are not going to
be used against the wit petitioner as set out in the counter
affidavit and as captured in this order elsewhere supra by
itself douses the request for cross-exam nation. In other
words, it draws the curtains on the request for cross-
exam nati on

19. If statenents are not going to be used against the
wit petitioner, it cannot be gainsaid that the persons, who
made the sworn statenents have to be cross-exam ned. Therefore,
It is not necessary to further dilate into 'NJP ['Natural
Justice Principle'].

20. Oning to all that have been set out supra, this Court
deens it appropriate to dismss the captioned wit petition.

21. Captioned wit petition is dismssed. Consequently,
connected WWP is also dismssed. There shall be no order as to

costs.
Sd/ -
Assi stant Registrar(CS-VII)
[l True Copy //
Sub Assistant Registrar
kmi
To

The Deputy Conmi ssioner of Incone Tax (DCIT-2(4)),
(Assessing Oficer),

Chennai Circle 2(4),

No. 46, M G Road, Nunganmbakkam

Chennai - 600 034.

+1cc to M. A P.Srinivas, Advocate, S.R No.50406

W P. No. 16176 of 2021
and WWP. No. 17119 of 2021

AK- 11 (CO)
RLP( 26/ 10/ 2021)
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