IN THE H GH COURT OF JUDI CATURE AT MADRAS
Dated : 22.09. 2021
Cor am
The Honourable M. Justice R MAHADEVAN

W P. No. 15144 of 2021
and WM P. No. 16044 of 2021

M s. Rem bai Jeppi aar ...Petitioner
Ver sus

The Branch Manager,

W ful Defaulter Screening Committee,

Stress Assets Managenent Branch,

I ndi an Bank,

No. 55, Ethiraj Sal ai,

Vel lington Estate, Il Floor,

Egnore, Chennai — 600 008. ... Respondent s

Wit Petition filed under Article 226 of the Constitution
of India praying for issuance of a wit of certiorari calling
for the records of the respondent Bank dated 21.05.2021 bearing
No. SAMB/ CHE/ 68/ 2020- 21 and quash the sane.

For Petitioner M.A L. Somyaji,
Seni or Counsel
for M.P.J.Rishi kesh

For Respondent : M . Jayesh Dolia
for Ms.Aiyar & Dolia

ORDER
Wth the consent of both sides, this wit petition is
taken up for final disposal.

2.Calling in question the show cause notice dated
21. 05. 2021 beari ng No. SAVB/ CHE/ 68/ 2020- 21 i ssued by t he
respondent bank, the petitioner has cone up wth this wit
petition.
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3. The case projected in the wit petition is as follows:

3.1 The petitioner had executed a deed of guarantee
dated 23.11.2013 to secure the repaynent of |oans advanced by
the respondent Bank to the conpany naned M s.Jeppiaar Power
Corporation Pvt. Ltd. But the said conpany failed to repay that
| oan, which conpelled the respondent Bank to issue a Denmand
Noti ce dat ed 15.10. 2018 under Secti on 13(2) of t he
Securitisation and Reconstruction of Financial Assets and
Enf orcenent of Security Interest Act, 2002 (hereinafter referred
to as 'SARFAESI Act'), to the petitioner as well as the
Directors of the said Conpany, thereby declaring the said
conpany's | oan account as a Non Perform ng Asset.

3.2 Subsequently, the respondent Bank also initiated
the SARFAESI proceedings, against the said conpany, besides
filing a petition in |BA No.128 of 2019 before the National
Conmpany Law Tribunal D vision Bench, Chennai (for brevity,
"NCLT') praying to initiate Corporate Insolvency Resolution
Process. The NCLT vide order dated 25.06.2020 in I.A No.149 of

2020, ordered the conpany under |iquidation and appointed one
M. S. R Shriram Shekher as Liquidator.
3.3 In the nean while, the respondent Bank filed a

petition in |BA No.590 of 2020 against the petitioner in her
capacity as a guarantor of the conpany. During the pendency of
the sane, the respondent Bank issued a notice dated 21.05.2021
to the petitioner and the Directors of the conpany, calling upon
them to show cause within 15 days from the date of receipt of
that notice, as to why they should not be declared as wlful
defaulter as per the guidelines of the Reserve Bank of India.
Aggrieved by the sane, the petitioner is before this court with
the present wit petition for the aforesaid relief.

4. The | earned senior counsel for the petitioner submtted
that the petitioner has not been served with a copy of the
decision taken by the WIful Defaulter Screening Conmttee of
the Bank (hereinafter referred to as "WDSC ) in its order dated
29.10. 2020 and the Forensic Audit Report dated 19.03.2019
submtted by Ms.Thomas Jacob & Co., based on which, the
I npugned show cause notice canme to be issued by the respondent
bank and hence, the sane is |liable to be quashed as it is per se
arbitrary, illegal and in violation of the principles of natural
justice.
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5.Per contra, the I|earned counsel appearing for the
respondent drew the attention of this court to the avernents
made in the counter affidavit and submtted that after issuance
of the show cause notice dated 21.05.2021, the petitioner took
tinme vide letters dated 11.06.2021 and 28.06. 2021 for giving her
reply and the tinme granted got Iapsed on 20.07.2021. Thus,
according to the respondent, the petitioner, instead of availing
the opportunity provided by the respondent bank, for submtting
reply to the show cause notice, has approached this court wth
this wit petition to quash the sanme. The |earned counsel
further submtted that the petitioner has to submt her reply to
the show cause notice to the screening conmmttee and an
opportunity wll be given to put forth her defence and
thereafter only, orders will be passed. Hence, the wit petition
is liable to be dismssed as it is premature one. However, the
| earned counsel fairly submtted that if the petitioner nmakes a
representation seeking copy of the necessary reports, the sane
wi |l be considered by the respondent bank, on nerits.

6. Heard both sides and perused the materials placed
before this Court.

7.Admttedly, the challenge made in this wit petition is
only to a show cause notice dated 21.05.2021 issued by the
respondent bank, calling upon the petitioner and the directors
of the conpany to explain as to why they should not be decl ared
as wlful defaulter for the reported diversion / siphoning of
funds, to which, the petitioner did not submt her reply.

8.1t is also not in dispute that the notice which is
I npugned herein, was issued based on the decision of the WIful
Defaulter Screening Commttee (WDSC) dated 29.10.2020 as well in
terms of the findings of the said Screening Commttee and al so
the forensic audit report dated 19.03.2019 submtted by
M s. Thomas Jacob & Co. and those reports were not served on the
petitioner.

9.1n such circunstances, having regard to the factual
matrix and as agreed by the |earned counsel appearing for both
sides, this court is inclined to issue the follow ng directions:

(i) The petitioner shall submt a representation to the
respondent bank seeking copies of the necessary reports, within
a period of two weeks fromthe date of receipt of a copy of this
order.
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(ii)On such representation being nmade, the respondent
bank shall furnish copies of the same, within a period of two
weeks thereafter.

(ii1)On receipt of the copies, the petitioner shall
submit her reply enclosing docunentary evidence, if any, to the
show cause notice, within a period of three weeks therefrom

(vi) Thereafter, the respondent bank shall consider the
sane and pass appropriate orders, on nerits and in accordance
with law, after affording due opportunity of hearing to the
petitioner as well as any other interested parties, within a
period of two weeks.

10. Accordingly, this Wit Petition is disposed of. No
costs. Consequently, connected M scellaneous Petition 1is
cl osed.

Sd/ -
Assi stant Registrar (CS-11)

/'l True Copy //

Sub Assistant Registrar
nrr
To

The Branch Mnager,

W ful Defaulter Screening Committee,
Stress Assets Managenent Branch,

| ndi an Bank,

No. 55, Ethiraj Sal ai,

Vel lington Estate, Il Floor,

Egnore, Chennai - 600 008.

+1CC to Ms.Aiyar & Dolia, Advocate, SR No. 48767
+1CC to Ms.P.J. R shikesh, Advocate, SR No. 48365
W P. No. 15144 of 2021
BR( CO)
B. VC (13/10/2021)
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