In the High Court of Judicature at Madras
Dated : 18.8.2021
Cor am

The Honourable M .Justice T.S.SI VAGNANAM
and
The Honour able M. Justice SATH KUMAR SUKUMARA KURUP

Wit Appeal No.2005 of 2021 & CWMP. No. 12867 of 2021

Snt . P. Suman, M s. Suman
Jewel | ery, Coinbatore ... Appel I ant/ 2rd Respondent

Vs

1. The Conmm ssioner of |ncone
Tax, Central |1, Chennai - 34. .. 1st Respondent/Petitioner

2. The I ncone Tax Settl enent
Comm ssi on (now substituted
as InterimBoard for Settl enent
by Fi nance Act, 2021) Additional
Bench, Nandanam Chennai - 35. ... 2" Respondent/ 1st Respondent

APPEAL under Clause 15 of the Letters Patent against the
order dated 09.4.2021 nmade in WP. No. 16552 of 2014.

Prayer in WP.1655 of 2014: Wit Petition filed under Article 226
of Constitution of India, Praying for the issuance of a wit of
Certiorari to call for the records on the file of the first
respondent in S.A No. TN CN 53/2013-14/1/1T dated 31.07.2013 and
guash the sane as illegal and beyond the jurisdictional and
authority and restore the jurisdiction of assessing officer to
pass regular assessnent order of the 2nd respondent for the
Assessnment year 2007-08 to 2013- 14.

For Appel | ant . M.R Sivaraman

For Respondent-1: M.A P.Srinivas, SSC
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Judgnent was delivered by T.S.SI VAGNANAM J

W have elaborately heard M.R Sivaranman, |earned counsel
appearing for the appellant and M.A P.Srinivas, |earned Senior
St andi ng Counsel accepting notice for the first respondent.

2. In the light of the decision we propose to render in this
appeal, notice to the second respondent is dispensed with and the
appeal itself is taken up for final disposal

3. This appeal is filed by the assessee challenging the
order dated 09.4.2021 passed in WP.No. 16552 of 2014 filed by the
first respondent herein as against the order passed by the second
respondent herein.

4. In this judgnment, the parties shall be referred to as the
assessee (appellant), the Revenue (first respondent) and the |ITSC
(second respondent).

5. The facts leading to filing of the wit petition are as
her eunder:

The assessee is carrying on business in jewelery and
di anonds under the nanme and style of Ms.Suman Jewelery,
Coi nbat ore. The assessee has been filing return of inconme and for
the assessnment years from 2007-08 to 2012-13, the returns were
filed. Seizure and search operations under Section 132 of the
I ncone Tax Act, 1961 (for short, the Act) were carried on in the
busi ness and residential prem ses of the assessee and her el der
son on 25.9.2012 and concluded on 14.11.2012. During the seizure
and search operations, several docunents as well as conputers and
other records were seized. The assessee was issued with notices
under Section 153A of the Act on 06.3.2013, pursuant to which,
the assessee filed the return of incone for the assessnent years
2007-08 to 2011-12 on 25.3.2013 and for the assessnent year 2012-
13 on 13. 3. 2013.

6. Thereafter, the assessee filed an application on
10. 4. 2013 before the ITSC under Section 245D(1) of the Act. The
said application was taken on file and a report was directed to
be submtted by the Comm ssioner of Incone Tax, Central 111,
Chennai in ternms of Rule 9 of the Inconme Tax Settlenent
Comm ssion (Procedure) Rules, 1997 (for short, the Rules). Anong
other things, the said report stated that there was no full and
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true disclosure made by the assessee apart from other issues on
the merits of the said application filed by the assessee for
settlement of their case. Subsequently, a further report under
Section 245D of the Act was submitted on 25.7.2013 before the
| TSC and it enclosed proceedings sheet as per the directions of
the ITSC, in which, the assessee as well as the Deputy
Commi ssioner of Inconme Tax (I/C), Central Crcle Il, Coinbatore
affixed their signature. According to the assessee, based on the
additional report and as per the corrected workings of the
Assessi ng Oficer, the total anount was nment i oned as
Rs. 45, 09, 03,566/ - and the assessee offered for settlement a sum
of Rs. 47,89, 54, 313/ -.

7. The 1 TSC passed the order dated 31.7.2013 under Section
2450(4) of the Act by bringing on record the additional incone,
whi ch was offered by the assessee during the course of settlenent
proceedi ngs and rejecting the plea of waiver of interest. Wth
regard to grant of imunity from penalty and prosecution, the
| TSC recorded that the assessee cooperated with the proceedi ngs
and that she disclosed the manner, in which, the inconme was
derived. Wth regard to the issue as to whether the assessee nade
full and true disclosure, the |ITSC observed that it had directed
the assessee to offer additional incone by neans of further
di scl osure and also noted that in respect of nost of the issues,
there was no evidence to conclusively establish that there had
been any under-di sclosure of incone. The ITSC al so recorded that
the assessee agreed to abide by its directions for further
di scl osure not because she accepted any understatenent of incone,
but basically with a view to bring quietus to the matter and in
the spirit of settlenent.

8. Hence, the ITSC was of the opinion that it could not be
said that the disclosure of inconme by the assessee was not full
and true. Further, the prayer for immnity from penalty and
prosecution was granted. The Assessing Oficer was directed to
conpute tax as per law and it was directed to be paid in 12
nmonthly instalments starting from 30.9.2013. There has been a
further direction issued by the ITSC for release of docunents
relating to a property at Theni.

9. After the order was passed by the ITSC under Section

245D0(4) of the Act dated 31.7.2013, the assessee submtted a
representation dated 13.3.2014 to the Conm ssioner of Incone Tax,
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Central |IIl, Chennai-34 for release of docunents. Pursuant to
that, by order dated 07.4.2014, the Incone Tax Oficer (HQ,

Central I11, Chennai addressed the Deputy Conmm ssioner of |ncone
Tax, Central Circle Il, Coinbatore stating that the Conm ssioner
of Income Tax, Central 111, Chennai-34 recorded that since the

assessee paid the entire outstanding demand, perm ssion was
granted for release of the original agreenent dated 14.9.2012
seized during the search on 25.9.2012 evidencing paynent of Rs.2
Crores for purchase of the property in Theni District. The I ncone
Tax Oficer (HQ, Central 111, Chennai further called for a
conpliance report for release of the original docunent.

10. We are informed by the | earned counsel appearing for the
assessee that whatever is the tax, which has been directed to be
pai d, has been fully paid and the docunents were al so rel eased.

11. Wiile the undisputed facts are as above, the Revenue
filed the said wit petition sone tinme during June 2014
chal l enging the order of the ITSC. W have carefully gone through
the grounds raised by the Revenue in the said wit petition and
we find that the primary ground, on which, the Revenue sought to
guestion th order passed by the ITSC was that the |ITSC shoul d
have taken the entire entries found in the other set of books,
which is a duplicate set or rejected the sane instead of
erroneously accepting the sane in bits and pieces. The other
ground is with regard to the nethod adopted by the assessee
nanely weighted average cost nethod or net accretion to asset
nmet hod.

12. The assessee resisted the said wit petition by filing a
counter and raising a prelimnary objection with regard to the
mai ntainability of the said wit petition stating that the Wit
Court would not sit as an Appellate Court over the decision of
the ITSC. In this regard, reliance was placed on the decisions of
the Hon' bl e Suprene Court in the cases of

(1) R B. Shreeram Dugra Prasad Vs.
Settlement Commission [reported in 1989 (1)
SCC 648] ;

(ii) Jyotendrasinhji Vs. S.L.Tripathi
[reported in 1993 (3) SCC 38];

(ii1) Shriyans Prasad Jain Vs. |ncone
Tax O ficer [reported in 1993 Supp. (4) SCC
727] and
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(iv) Union of India Vs. I nd- Swi ft
Laboratories [reported in 2011 (4) SCC 635].

13. The assessee further contended that the factual details
could not be agitated in a wit petition under Article 226 of The
Constitution of India and that what the Revenue sought to do by
way of filing the said wit petition was to contest the findings
recorded by the I1TSC on nerits, which would be inpermssible. The
assessee also contended that the issue regarding which set of
books had to be reckoned for the purpose of considering as to
whet her a settlenment could be arrived at was also discussed by
the ITSC and they recorded reasons as to why the procedure
adopted by themwas just, fair and proper.

14. As nentioned above, apart from prelimnary objection,
ot her objections were raised by the assessee on the nerits of the
matter as well. But, the said wit petition was pending from 2014
onwards and by the inpugned order, the sane had been allowed, the
order passed by the ITSC was set aside and the Revenue has been
permtted to proceed with the regul ar assessnent proceedi ngs.

15. W have carefully perused the inpugned order passed in
the said wit petition and exam ned as to the grounds, on which,
the learned Wit Court had interfered with the order passed by
the 1TSC. W find that the primry and mnmain reason for
interfering with the order of the ITSC was on the ground that the
assessee did not nake a full and true disclosure before the ITSC
and therefore, the application under Section 245C of the Act
ought to have been rejected. The reason for comng to such a
conclusion is on account of the fact that additional disclosure
of income was made by the assessee during the pendency of the
settl enent proceedings.

16. The question would be as to whether this could be a
reason to hold that the assessee was guilty of not fully and
truly disclosing the facts at the first instance before the | TSC.
In our considered view, the said finding is incorrect for nore
than one reason. Firstly, it has to be borne in mnd that the
proceedi ngs before the ITSC is a special nechani sm provi ded under
the Act. Chapter XI XA of the Act deals with settlenent of cases.
Therefore, the Act itself provides for a nechanism or amesty to
an assessee, Wwho is undoubtedly a defaulter or an assessee as
that of the assessee before us, who has been subjected to search
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and seizure operations, to cone before the ITSC, nake a full and
true disclosure and settle the case by paying taxes and other
dues and if the ITSCis satisfied, then, it will be in a position
to grant imunity from penalty and prosecution after recovering
the tax payable by the assessee. Therefore, the case has to be
exam ned bearing in mnd the fact that the Act itself provides
for a nmechanism for the defaulting assessee to approach the |ITSC
wWth a viewto settle the dispute

17. The argunent of the Revenue before the Wit Court was
that there were two sets of accounts and that the ITSC ought to
have accepted one set of accounts and rejected the other, but
coul d not have accepted both the accounts in bits and pieces.

18. This aspect of the matter has been dealt with by the
I TSC in paragraph 6.2.2 of the order passed by the |ITSC For
better appreciation, we quote the relevant portion as hereunder

“We have carefully perused the other set
of books and find that those are inconplete.
The other set of accounts does not contain
the cash Dbook, bank book and do not
i ncorporate may other assets of the business.
In many instances, the value of sales and
purchases has been recorded erroneously
during the period 01.9.2011 to 20.9.2012. To
illustrate, certain purchases/sal es have been
entered by adopting the value of gold at
Rs. 3,950/ - per gram which did not represent
the prevalent market rate of gold. On
15.12. 2010, an entry for 55276.130 gns has
been nade in respect of gold jewellery wth
t he narration "shortage'. On certain
occasi ons, the value of gold has been adopted
at Rs. 27, 000/ - per gram which is an
astronomcal figure if the market value of
gold at that point of time is taken into

consideration. In nost of the places, the
names of the suppliers and the liabilities of
the applicant have not been nentioned. |In

this context, we also find that such other
set of accounts were not found in respect of
AY 2007-08. There is a large nunber of other
deficiencies and discrepancies in the other
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set of accounts. W are, therefore, of the
considered opinion that the other set of
books cannot be relied upon for the purpose
of quantifying the applicant's undiscl osed
i ncone.”

19. In our considered view, the learned Single Judge, while
exam ni ng the above conclusion arrived at by the ITSC, ought not
to have substituted his views with that of the ITSC unless he
finds that there is a serious error in the decision naking
process. The |earned Single Judge proceeded to hold that the
observations and findings of the ITSC were utterly perverse and
wi thout jurisdiction and no prudent person could have cone to
such a conclusion. But, we do not find anything of that sort on a
readi ng of paragraph 6.2.2. of the order passed by the |ITSC

20. The ITSC has given certain reasons, which appear to be
pl ausi bl e reasons for the course, which has been adopted by the
ITSC with regard to the set of books of accounts to be reckoned
while considering the case for settlenment. The next aspect is as
to which of the valuation nethods shoul d have been adopted by the
assessee and whether they should have adopted weighted average
cost nethod or net accretion to asset nethod. This aspect has
been dealt wth by the ITSC in paragraphs 6.2.3 and 6.2.4 of the
order passed by the ITSC, which read as hereunder

“6.2.3. In these circunstances, the nost
appropriate and |ogical nethod to be adopted
is 'net accretion to asset nethod'. The only
undi scl osed asset, which has been unearthed
during the search, 1is the excess stock.
Basically, the value of such stock is to be
taken as representing the undisclosed incone
of the applicant. The question to be decided
is whether the value of the excess stock is
to be taxed entirely for the year, in which,
the search took place or has to be spread
over in the earlier years also. W find that
the other set of books clearly indicates that
the stock has accunulated over a period of
years. In fact, we find that basically the
ot her set of books seenms to have served as a
record for maintaining the stock details.
This is supported by the fact that the val ue
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of the stock found during the search nore or
less tallies with the stock shown in the
ot her set of books. Even otherwise, it is not
possi bl e to accept t hat t he entire
undi scl osed income would have been earned
only during the year of the search. W are of
the considered view that the excess stock
f ound represents accunul ati on of t he
undi scl osed inconme of the earlier years. In
the settlenent application and during the
course of hearing before us, the |earned
aut hori zed representative subm tted a
detailed working as to how the apportionnment
of excess stock has been done for the years
covered in the settlenent application. H's
subm ssi ons in this respect had been
summarized by wus in para 2.2.1 to 2.2.10
above. \What the applicant has basically done
is to take the quantity of physical stock as
on the date of search and deduct therefrom
the quantity of gold ornaments to be returned
to the goldsmths and the custonmer order
gold. Thereafter, the erroneous entries in
the other set of goods relating to the stock
were corrected including the single outward
entry of the stock at 55276.130 gns. The
correct market value of the stock has also
been substituted. Considering the stock
position reflected in the other set of books
as a gui del i ne, t he yearw se st ock
accurmul ation has been worked out and the
corresponding incone has been offered for
taxation. W find that the approach adopted
by the applicant in this respect is |ogical
reasonabl e, scientific and hence, acceptable.
6.2.4. The Departnent has stated that
for valuing the stock for each year, the
applicant has adopted the 'weighted average
cost nmethod'. We find that the valuation of
stock by adopting the 'weighted average cost
method" is normally followed in this line of
business. At this stage, we would like to
exam ne the nethod adopted by the Departnent
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for working out the undisclosed inconme on the
"net accretion to asset nethod' . It appears
that the working of the undisclosed incone
gquantified by adopting this nethod in the
report under Rule 9 of the Departnent was
erroneous. This is indicated by the fact that
different figures have been reached by the
Departnent by adopting the sanme nethod in the
paper book submtted on 25.7.2013. Ve,
however, find that even the new working done
by the Departnment suffers from a nunber of
infirmties. The Departnent has considered
negative figures in the regular books
representing sundry debtors as an asset while
such figures reflected both the sundry
creditors and sundry debtors grouped together
and were required to be deducted. Simlarly,
t he bank liabilities and t he current
liabilities already reflected in the regular
books were required to be deducted on
increnental basis. Even otherwise, as the
other set of books are also inconplete, it
woul d not be possible to quantify the correct
figure of wundisclosed inconme by relying upon
them”

21. In the light of the above, we find that the reasons
assigned by the ITSC for comng to such a conclusion as to what
woul d be the appropriate valuation nethod cannot be treated to be
a perverse deci sion.

22. Wth regard to the aspect as to whether the there was a
full and true disclosure by the assessee, this has been
considered by the |[ITSC, which recorded that the assessee
cooperated with the proceedings before the ITSC. In fact, this
has also been recorded so by the learned Single Judge in the
i mpugned order. Thus, the ITSC also noted the conduct of the
assessee during the course of the proceedings. As pointed out
earlier, the first report as per Rule 9 of the said Rules was
submtted in June 2013, the comments were filed by the assessee
before the ITSC to the said first report on 05.7.2013 and
thereafter, a verification report was submtted and the comments
were furnished to the assessee where the assessee offered
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addi ti onal sum by way of further disclosure.

23. These aspects were noted by the ITSC and the conduct of
the assessee was examned qua the aspect of full and true
di scl osure and in paragraph 7.4, while dealing with the aspect as
to whether the assessee would be entitled for inmmunity, the ITSC
clearly recorded that the assessee readily agreed to abide by the
directions that would be issued by the ITSC and that the
direction for further disclosure was not because the assessee
accepted any understatenent of inconme, but basically with a view
to bring quietus to the matter and in the spirit of settlenent.
Therefore, further disclosure pursuant to the verification report
submtted before the ITSC, which was a further report under
Section 245D of the Act cannot be construed to non suit the
assesssee that she has not made a full and true disclosure before
the I'TSC at the first instance.

24. |If a very rigid approach is taken in this regard, then
the very purpose of enacting Sub-Section (6) of Section 245D of
the Act would lose its purpose. In any event, we find that there
is no error in the decision naking process and as pointed out, we
are not expected to substitute the decision of the ITSC, which
has taken note of the conduct of the assessee, who was in the
spirit of settlenment subject to conditions. Therefore, we are of
the view that the order passed in the said wit petition calls
for interference.

25. W are conscious of the fact that the assessee had
raised a prelimnary objection with regard to the nmaintainability
of the said wit petition filed at the instance of the Revenue
agai nst challenging the order passed by the ITSC. In fact, this
i ssue had conme up before us in other appeals as well and certain
wit appeals were admtted to decide this question of law as to
the maintainability of wit petitions filed by the Departnent
guestioning the order passed by the | TSC.

26. However, in the case on hand, we have not ruled on the
aspect regarding maintainability of the said wit petition, as we
are fully satisfied that there is no error in the decision nmaking
process conmitted by the ITSC nor the order passed by the |ITSC
can be construed to be perverse or illegal war r ant i ng
interference under Article 226 of The Constitution of |India.
Therefore, the question of |aw as regards naintainability of wit
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petitions as against orders passed by the ITSCis left open to be
agitated in the proper proceedings at appropriate stage.

27. For all the above reasons, the wit appeal is allowed,
the i npugned order passed in WP.No. 16552 of 2014 dated 09.4. 2021
is set aside and the order dated 31.7.2013 passed by the ITSC is
restored. No costs. Consequently, the connected CWP is closed.

Sd/ -
Assi stant Regi strar (CS-V)

/| True Copy//

Sub Assistant Registrar
RS

To

1. The Commi ssioner of |Incone Tax
Central -11
No. 46, Mahat ma Gandhi Road,
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2.1l ncone Tax Settl enent Conmm ssion,
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640, Anna Sal ai ,
Nandanam
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