IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 05.08. 2021
CORAM
THE HONOURABLE MR. JUSTI CE S. M SUBRAVANI AM
WP. NO 35103 OF 2016

AND
WMP. NO 30256 OF 2016

Ms. Venture Lighting India Limted,

Pl ot No.A30, D5, Phase Il, Zone B,
Madr as Export Processing Zone,
Tanbar am

Chennai - 600 045.
- VS_

1. The Principal Conm ssioner of |Incone Tax,
Chennai -3,
Fourth Fl oor, Main Building,
| ncome Tax Departnent,
121, Nungambakkam Hi gh Road,
Chennai - 600 034.

2. The Additional Comm ssioner of I|Inconme Tax,
Cor porate Ward - 3,
Fourth Fl oor, Wanaparthy Bl ock,
| nconme Tax Departnent,
121, Nungambakkam H gh Road,
Chennai - 600 034.

3. The Assistant Comm ssioner of Incone Tax
Corporate Crcle 3(2),
Wanapart hy Bl ock, Room No. 414, 4t" Fl oor,
| ncome Tax Departnent,
121, Nungambakkam Hi gh Road,
Chennai - 600 034.

https://hcservices.ecourts.gov.in/hcservices/

Petiti oner

Respondent s



Prayer : Wit Petition filed wunder Article 226 of the
Constitution of India, praying for issuance of Wit of
Certiorarified Mandamus calling for the records of the third
respondent to quash the interim order dated 12.09.2016 in
No. AAACA9284H 827-V/ 2009-10 and consequently quash the inpugned
noti ce dated 25.01.2016 in PAN No. AAACA9284H issued in terns of
Section 148 of the Inconme Tax Act, 1961 on the assunption of
jurisdiction under Section 147 of the said Inconme Tax Act, 1961
for framng re-assessnment in relation to the assessnent year
2009-10 and further direct the third respondent to drop the
proceedings initiated wunder 147 of +the Act for the said
assessnent year 2009-10.

For Petitioner : M .S Sridhar

For Respondents : Ms.Hema Miurali Krishnan
Seni or Standi ng Counsel for IT

ORDER

The wit on hand is filed challenging the order passed by
the respondents disposing of the objections raised by the wit
petitioner for reopening of the assessnent under Section 147 of
the I ncome Tax Act, 1961 and the notice issued under Section 148
of the Inconme Tax Act.

2. The petitioner is a Conpany filed their return of
I ncome on 26.09.2009 for the assessnment year 2009-10. The
petitioner enclosed the statenent of total incone before the
third respondent along wth the audited financial for the
previ ous year relating to t he assessment year under
consideration, tax audit report and all other relevant reports
which are all necessary. Notice under Section 143 (2) of the Act
was issued on 23.08.2010 and the materials submtted by the
petitioner were considered by the Assessing Oficer and after
conpleting the scrutiny assessnent, final order of assessnent
was passed by the Assessing Oficer on 27.02.2013.

3. Notice under Section 148 of the I|Incone Tax Act was

I ssued for reopening of assessnent for the assessnent year 2009-
10 on 25.01.2016. The petitioner vide letter dated 29.01.2016
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requested for furnishing the reasons for reopening of the
assessnent. The respondents furnished the reasons in proceedi ngs
dated 29.04.2016 and the petitioner filed its objection in
detail on 03.06.2016. The objections filed by the petitioner
were rejected by the respondents in the inpugned proceedings
dated 12.09. 2016.

4. The |earned counsel appearing for the petitioner
mai nly contended that, absolutely there is no fresh materials
avai l able on record for the purpose of reopening of assessnent.
Secondly, he has contended that, the final assessnent order
under Section 143(3) of the Act was passed after considering the
books of accounts and evi dences produced by the wit petitioner
and the very sane materials were relied upon for the purpose of
reopening of the assessnent and therefore, the very initiation
of proceedi ngs under Section 147 of the Act is in violation of
the conditions stipulated in the provisions as the reopening is
made beyond the period of four years but within the period of
Si X years.

5. The | earned counsel for the petitioner thirdly raised
the point that conputation of inconme relied on by the Assessing
Oficer for reopening of assignment is nothing but change of
opinion. Thus, the <conditions stipulated under the proviso
clause (2) to Section 147 of the Inconme Tax Act has not been
conplied with. Absolutely, there is no material on record to
establish that the petitioner has not disclosed the facts truly
and fully. Thus, the inmpugned initiation of reopeni ng
proceedings itself is untenable. The petitioner has elaborately
filed their objections and the relevant details and also
furni shed the docunments during the original adjudication before
the Assessing O ficer. Even the clarifications sought for by the
Assessing Oficer were fully furnished by the petitioner.
Accordingly, the Assessnent Order was passed. Thus, from the
i mpugned initiation of reopening of assessnment it is apparent
that the Assessing Oficer has not applied his mnd wth
reference to the materials, books of accounts, informations
already furnished by the assessee at the tinme of passing
original assessnent order.

6. The attention of this Court is drawn by the |earned

counsel for the petitioner that from the particulars furnished
in the return of incone, the petitioner has clearly nentioned
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about the income credits shown in the profit and |oss account
were exenpted. The assessee has stated that any other exenpt
I ncone is Rs.28,96,53,662/-. Perusal of the reasons furnished by
the respondents would show that the very same anmount as well as
the details furnished by the assessee are taken into
consideration for the purpose of reopening of assessnent. Thus,
reopeni ng of assessnment beyond the period of four years wthout
conplying with the mandatory conditions as stipulated under the
provi so clause (2) Section 147 regarding the non-disclosure of
true and full facts is not established by the Revenue and
therefore, the Wit Petition is to be considered.

7. The | earned Senior Standi ng counsel appearing for the
respondents objected the contentions raised on behalf of the
petitioner while stating that wunder Explanation 1 and 2 to
Section 147, nunerous circunstances are provided for the purpose
of reopening of the assessnment. Even in the inpugned order for
disposing of the objections, it has <clearly stated that
Explanation 1 and 2 to Section 147 provides power to the
authority to reopen the assessnent even in the cases where the
assessee produced the accounts books and other evidences at the
time of original assessnent. Thus, the contentions raised in
this regard by the petitioner are untenable. The books of
accounts and materials produced mainly as a source for the
purpose of culling out new truth or in case of any under
assessnment or the other circunstances contenplated under
Expl anation 2 sub-clause (c) are traced out. Then also, the
Assessing Oficer is enpowered to reopen the assessnent under
Section 147 of the Incone Tax Act. Thus, it is for the assessee
to explain and place all the materials before the authority at
the time of reassessnment proceedings and in the present Wit
Petition, such an el aborate adjudication need not be undertaken
with reference to the disputed facts.

8. Considering the argunents of the |earned respective
counsel appearing on behalf of the petitioner and the | earned
Seni or Standi ng Counsel appearing on behalf of the respondents,
Explanation 1 and 2 to Section 147 stipulates that, Explanation
2 sub-clause (c) contenplates where an assessnment has been nade
but income chargeable to tax has been underasessed or such
i ncone has been assessed at too low rate or such incone has been
made the subject of excessive relief under this Act or excessive
| oss or depreciation allowance or any other allowance under this
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Act has been conmputed. Thus, nere production of books of
accounts by the assessee would be insufficient to claim that on
the basis of such books of accounts or rmaterials, no
reassessnent proceedings shall be initiated. The very purpose
and object of the provision for reopening of assessnent is to
ensure that income chargeable to tax, escaped assessnent, is
brought under the network by way of initiation of reassessnent
pr oceedi ngs.

9. The contention of the I|earned counsel for the
petitioner that they have furnished the materials regarding the
exenpted incone in their return may be a source for culling out
further truth regarding the details. Even in such cases, if any
under - assessnent is noticed or further informations are received
or materials are available, it is for the authority conpetent to
reopen the assessnent by considering various aspects. However
in such circunmstances, if the authority has reason to believe
that the inconme chargeable to tax escaped assessnent, which
woul d be sufficient for reopening of assessnent. Mere reopening
of assessment would not cause prejudice to the interest of the
assessee, as the original assessnent order was passed nerely
based on the return of incone as well as the books of accounts
and the evidences produced by the assessee. Reopening of
assessnment is the opportunity for the revenue to cull out
certain truth which were not disclosed at the time of passing
t he original assessnent order.

10. Once incone chargeable to tax escaped assessnent is
identified, and the Assessing Oficer has 'reason to believe'
for reopening of assessnent, then the intricacies involved in
the accounting system and the nmanner, in which, the disclosures
are made by the assessee in their original return of incone are
to be dealt with elaborately with reference to the docunents and
evi dences. Undoubtedly, on reopening of assessnent, assessee
would get an opportunity to put forth their defense in the
manner prescribed. It is needless to state that the materials
produced by the assessee along with the return of incone my
al so be a source for reopening of assessnent with reference to
Explanation 1 to Section 147 of +the Act. Thus, exenptions
clainmed and the reasons for exenption, eligibility for exenption
and the statenent furnished and its correctness are to be
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adj udi cated by the conpetent authority and such an exercise
cannot be undertaken by the H gh Court in a wit proceedings
under Article 226 of the Constitution of India. Therefore, nere
reopeni ng of assessnent would not cause any prejudice to the
interest of the assessee as the assessee would be getting an
opportunity to defend their case in the manner known to |law. The
assessee nmmy raise a point that they are unnecessarily called
for to re-adjudicate the issues already adjudicated. In this
regard, the provision states that if the Assessing Oficer has
‘reason to believe' and such 'reason to believe' is established
Wi thin the scope of Section 147 of the Act, then the assessee is
bound to participate in the process of reassessnent. Therefore,
the Courts are expected to be cautious, while setting aside the
reopening proceedings as it is the opportunity provided to the
Revenue to cull out certain truth after passing the assessnent
order and consider the materials and pass an order of
reassessment. Under these circunstances, once, the Assessing
Oficer has 'reason to believe' for reopening of assessnent,
based on the materials available, then further adjudication on
nerits are to be done by the conpetent authority and the
assessee has to avail the opportunity and defend their case.
Contrarily, Hi gh Court cannot venture into an adjudication of
di sputed facts, which nay lead to incorrectness on facts. The
disputed facts cannot be adjudicated nerely based on the
affidavits filed by the parties in the wit petition.

11. In the present case, the reasons furnished are as
under :

"It is seen from the Profit and Loss Account of the
assessee that assessee earned book profit before taxes of
Rs. 48, 50, 31,179/-. However, it had offered taxable incone of
Rs. 19, 46,01, 782/- which is very less as conpared to the book
profit shown in the P& Account. On further verification of e-
filed return (Schedule-BP) it is found that this difference
bet ween Book Profits and taxable income arose mainly for the
reason that the assessee reduced the profit on the ground that
the same was exenpt. There are only the following four credit
entries in the P& Account of e-filed return:
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Sl . No Head of | ncome Anount

1 Sales / Gross 1459563212
recei pts of
busi ness of
pr of essi on

2 Profit on account 324275934
of currency
fluctuation

3 Any ot her incone 978976
4 Cl osi ng stock 248118622
Tot al 2082936744

It is seen fromthe e-filed return that the assessee had
not nentioned the said exenpted inconme in "Schedul e-El-Details

of exenpted incone". It is further seen that the assessee had
excl uded Rs, 28, 96,53,662/- from book profit in the statenment of
income as "Profit pertaining to the earlier years". It is not

known as to which itemof the inconme credited to P& Account was
treated as "Any other exenpted inconme or Profit pertaining to
the earlier years" by the assessee. Wile conpleting the
assessnent u/s. 143(3) on 27.02.2013 this issue was not
considered and the amobunt of Rs.28,96,53,662/- was not added
back to the returned incone.

A perusal of record showed that this is a case where
assessee failed to disclosure fully and truly all materials
facts necessary to its assessnent. For these reasons | have
reasons to believe that incone of Rs.28,96,53,662/- has escaped
assessnent in the assessnent order passed on 27.02.2013."

12. The assessee has stated in their objection that they
have produced the materials relevant to such reasons furnished.
The respondents have stated that, nere production of such
materials are insufficient and even in such circunstances, they
are enpowered to reopen the assessnent under Explanation 1 and 2
to 147 of the Act.

13. Perusal of the reasons furnished by the Assessing
authority would show that the profit and |oss account of the
assessee, the assessee earned book profit before taxes of
Rs. 48, 50, 31, 179/- However, the assessee had offered taxable
i ncome of Rs.19,46,01,782/-, which is very less as conpared to
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the good profit shown in the profit and |oss account. Thus, the
Assessing Oficer has 'reason to believe' that the assessee
reduced the profits on the ground that the sanme was exenpted.
There is a strong doubt in respect of the informations provided
by the assessee regarding the profit and |oss account and the
particulars offered. Accordingly, the authority conpetent has
arrived a conclusion that the assessee has not disclosed true
and full inconme particulars as required under the proviso clause
to Section 147 of the Act. Consequently, the assessnent was
reopened. In view of the facts and circunstances, the respondent
/| Assessing Oficer could able to establish that he had 'reason
to believe' for reopening of assessnent in the present case.

14. |If the conpetent authority has 'reason to believe'
that the reasons furnished are having live link with the
materials traced out, then it would be enough for reopening of
assessnent. However, the sufficiency of the reasons need not be
gone into by the Hgh Court in a wit proceedings. The scope of
power of judicial review under Article 226 is to scrutinize the
processes, through which, a decision is taken by the conpetent
authority in consonance with the provisions of the Act or not,
but not the decision itself. Thus, the 'reasons to believe' if
substantiated, and such reasons to believe are not change of
opinion, then the assessee is bound to participate in the
reassessment proceedings to establish their case in the nanner
known to law with reference to the factual disputes. Thus, the
petitioner is bound to co-operate for the conpletion of the
reassessnent proceedings by availing the opportunities to be
provi ded by the conpetent authority.

15. Accordingly, the Wit Petition is devoid of nerits
and stands dism ssed . However, there shall be no order as to
costs. Consequently, connected M scell aneous Petition is closed.

Sd/ -
Assi stant Registrar(CS-111)

/[l True Copy //
Sub Assistant Registrar

Vj i
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To

1. ~The Principal Conm ssioner of |Incone Tax,
Chennai -3,
Fourth Fl oor, Main Building,
| ncome Tax Departnent,
121, Nungambakkam Hi gh Road,
Chennai - 600 034.

2. The Additional Comm ssioner of I|Inconme Tax,
Cor porate Ward - 3,
Fourth Fl oor, Wanaparthy Bl ock,
| ncone Tax Departnent,
121, Nungambakkam H gh Road,
Chennai - 600 034.

3. The Assistant Comm ssioner of Incone Tax
Corporate Circle 3(2),
Wanapart hy Bl ock, Room No. 414, 4t" Fl oor,
| nconme Tax Departnent,
121, Nungambakkam Hi gh Road,
Chennai - 600 034.

+1cc to M.S. Sridhar, Advocate, S.R No. 38939
+1cc to Ms. Hema Murali Kri shnan, Advocate, S. R No.38687
WP. No. 35103 of 2016
and

WM P. No. 30256 of 2016

NK( CO)
RLP( 17/ 09/ 2021)
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