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ORDER

This wit petition has been filed, seeking to quash the
Order of the first respondent dated 01.09.2016 passed in TNSE-
1/1AB/ 14 in TNSE-1/1A1/11, by which, it was declared that the
petitioner Foundation is an establishnent, covered by the
provisions of Tam | Nadu Shops and Establishnment Act, 1947 (in
short 'the Act, 1947'). Challenging the order of the authority
under the Tam | Nadu Shops and Establishnents Act, 1947 passed
in the Interlocutory Application, the present wit petition has
been fil ed.

2. The main contention of the Petitioner / enployer is
that it is a Research Foundation, a non-profit scientific Trust
established in the year 1988 and hence the Act, 1947 is not
applicable. Even assum ng for the sake of argunent that the Act,
1947 is applicable, the person enployed was working in and
around Puducherry and that the Act, 1947 will not be applicable
to the Institution, nore so it is not an establishnment covered
under the said Act.

3. The authority has decided the prelimnary issue and
not about the divesting of duties. The authority held that in
terms of the Act, 1947, the petitioner is a conmrercial
establishnment and that the Act is applicable and dism ssed the
| A, No.8 of 2014 filed by the Managenment and posted the matter
for further hearing in 2016.

4. In the neantine, the enployer has approached this
Court by way of present wit petition. In fact the matter has
been posted before the Mediation Centre for settlenent and
nmedi ation also failed. This Court has al so suggested to find out
the feasibility of an amcable settlenent, so that the
conpensation could be paid and a decision with regard to the
termnation order, purported to have been issued against the
person enployed can be taken and a quietus be given to the
I ssue, by neans of entering into a conpronmse for settlenent
bet ween the parties.

5. According to M.Haroon, Ilearned counsel for the

Petitioner, serious charges have been framed against the so
called person enployed and that the issue is with regard to
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applicability of the Act to the case of the petitioner and the
sane has got to be decided at the first instance.

6. Upon hearing both the parties, this Court found that
the person enployed has got renedy only under the Puducherry
Shops and Establishnment Act, 1964 and not under the Tam | Nadu
Shops and Establishnent Act, 1947. Even if a finding is rendered
one way or other, this Court is of the view that this will not
give a final solution to the disengagenent / term nation of the
person enployed, as the issue to be decided is only with regard
to the applicability of the Act, 1947 alone, which wll take
anot her decade to attain finality.

7. The second respondent would submt that he may to
permtted to approach the authority under 1964 Act and that the
time limt nay be prescribed for an early disposal.

8. Taking note of the subm ssions of both parties, this
Court is inclined to set aside the order of the 1st Respondent
and holds that the Tam | Nadu Shops and Establishnents Act, 1947
is not applicable to the case of the petitioner herein. As the
Aut hority under the Act, 1947, has decided the applicability of
the Act, 1947, there is no bar for the second respondent to
approach the authority under the 1964 Act, seeking relief. The
Apex Court in the case of P. Sarathy vs. State Bank of India,
reported in AIR 2000 SC 2023 held that the entire period during
whi ch the proceedings were pending has to be excluded. In terns
of the said judgnent, the second respondent is entitled to
prefer an appeal within a period of 30 days from the date of
receipt of a copy of this order to the authority constituted
under the Puducherry Shops and Establishnment Act, 1964 and the
Authority is expected to decide the matter within a period of
six nonths from the date of such institution. This Court makes
it very clear that any observation touching upon the nerits of
the matter in the present wit petition will have no baring on
the new authority and if any appeal is filed, the sane shall be
decided afresh after affording an opportunity to both the
parties to decide the case on nerits. That part when the issue
pertaining to Section 51 is raised, the Conm ssioner of Labour
alone is enmpowered to decide the issue and he has no power to
del egate to any other authority under the Act. For exanple,
under Section 41 of the Act, it has been specifically nentioned
that a person enployed will have a right to file an appeal to
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such authority and that it has got to be notified. Even assum ng
that the delegation of powers as contenplated under Section 48
Is applicable to cases falling under Section 50, it is only the
Gover nnent , whi ch  can, by notification do it and the
Conm ssi oner of Labour cannot delegate the powers to any other
authority. For the sake of brevity, Section 48 of the Act, 1947
reads as under:
“48. Delegation of powers. - (1) The State

Governnment may, by notification, authorize any officer

or authority subordinate to them to exercise any one

or nmore of the powers vested in them by or under this

Act, except the power nentioned in section 49, subject

to such restrictions and conditions, if any, as nay be

specified in the notification.

(2) The exercise of the powers delegated under sub-
section (1) shall be subject to control and revision by
the State Governnent or by such persons as may be
enpowered by them in that behalf. The State Governnent
shall al so have power to control and revise the acts or
proceedi ngs of any person so enpowered."”

9. Wth the above observation the wit petition is
di sposed of. No costs. Consequently connected m scellaneous
petition is al so cl osed.

Sd/ -
Assi stant Registrar(CS-111)

/1l True Copy //
Sub Assistant Registrar
dpq
To:
The Speci al Deputy Conm ssioner of Labour
(Appel l ate Authority under the Tam | Nadu Shops
and Establishnents Act)

DVMS Conpl ex, Teynanpet,
Chennai 600 006.
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