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Appeal wunder Clause 15 of the Letters Patent against the
order dated 15.06.2021 made in Wit Petition No.1103 of 2011.

Prayer in WP.No.1103 of 2011: Wit Petition filed under Article
226 of the Constitution of India, praying for the issue of Wit
of Certiorari to call for the records in the proceedings
No. AADCR8015 N dated 30.12.2010 relating to the Assessnent year
2008-09 on the file of the 1st respondent and quash the sane.

For Appell ant : M. P. H Aravi nd Pandi an,
Seni or Counsel
assi sted by M. G Baskar

For Respondents: Ms. Hena Mur al i kri shnan,
St andi ng Counsel
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JUDGVENT
T. S. Si vagnanam J.

This appeal, by the wit petitioner, is directed against
the order dated 15.06.2021, which is a conmon order in two wit
petitions and the appellant has preferred this appeal as agai nst
the decision rendered in WP. No.1103 of 2011

2.1n this judgnent, the appellant shall be referred to as
“the assessee” and the respondents as “the Revenue.

3. The assessee had chal | enged the assessnent order passed
by the first respondent herein under Section 143(3) of the
I ncone Tax Act, 1961 (hereinafter referred to as “the Act”) for
t he assessnent year 2007-08.

4. The challenge to the assessnent order was on the
fol |l ow ng grounds: -

4.1. The assessee had filed their return of 1incone on

29.09. 2008 admtting loss and the return was processed under
Section 143(1) on 24.08.2009. Thereafter, the case was taken up

https://hcservices.ecourts.gov.in/hcservices/



for scrutiny on 29.09.2009 by the second respondent herein and
t he assessee responded to the notice issued by the authorities
and filed docunments and records responding to all the queries
rai sed. However, no order of assessnment was passed by the third
respondent and while so, the first respondent issued notice
under Section 143(2) on 16.10.2010 stating that the files have
been transferred to him

4.2. The assessee appeared before the first respondent and
invited the attention of the first respondent to the docunents
and records, which were placed by the assessee. The assessee
woul d contend that the first respondent w thout considering any
of the docunents and nmaterials, mechanically conpleted the
assessnent by order dated 30.12.2010, inpugned in the wit
petition.

4.3.1t is submtted that the first respondent had i nvoked
Section 68 of the Act and erroneously concluded that the entire
share capital of nore than Rs.316 Crores invested by the foreign
conpany in accordance with the provisions of the Conpanies Act
and conplying with all the applicable Rules and Regul ati ons and
after securing approval from the Foreign I|nvestnent Pronotion
Board (FIPB) and the Reserve Bank of India (RBI), represents

unexpl ained investnent of the assessee. Therefore, it is
submtted that the order of assessnent establishes an arbitrary
approach and total non-application of m nd. Further, it is

submtted that in terms of Section 68, show cause notice was
required to be issued to the assessee in the event, the
Assessing O ficer considering any credit in the books of the
assessee to represent unexplained investnent of the assessee.
The said provision not only requires notice to be issued, but
al so explanation to be called for from the assessee in respect
of the investnent and if no explanation is offered, the
Assessing Oficer is entitled to treat the investnent as
unexpl ai ned inconme of the assessee. The assessee would state
that this procedure has been given a go-by by the first
respondent .

4.4.Further, it is submtted that the Assessing Authority
has not discussed the sharehol ders' position of the conpany, as
it existed during the previous year ended 31.03.2008. Furt her,
from the details produced by the assessee, it is seen that had
it been properly perused, it wwuld go to show that the

https://hcservices.ecourts.gov.in/hcservices/



I nvest ment was made by the foreign conmpany, which was controlled
by the CGovernnment of UAE and while so, the Revenue referred to
financial statenent for the year ended 31.12.2008 and has cone
to erroneous conclusion with regard to the shareholding of the

i nvest ment conpany. Further, even on the facts stated by the
first respondent, the investnent conpany has substanti al
resources far in excess of the the investnent nmnade in the
assessee conpany. Further, the Assessing Oficer has not even

noticed that the investnment by the foreign conpany has been nade
pursuant to the approval by the FIPB and the Governnent of India
in terns of approval dated 19.05.2008, that the remttance of
fund from abroad is through normal banking channel, that the
i nvestment by the foreign conpany has been approved by the RBI,
and that the foreign inward remttance certificate has been
i ssued by the authorized dealers (Banks) in respect of the share

capi tal invested by the foreign conpany. Further, the
sharehol ders agreenent between the Indian pronmoter and the
oversees investor was also on record. Apart from that, there

was a Menorandum of Understanding (MU and Joint Venture (JV)
Agreenment between the foreign investor and the Tam | Nadu

I ndustrial Devel opnent Corporation (TIDCO. The Assessing
Oficer failed to advert to any of the docunents while
conpl eting the assessnent. Further, the assessee had furnished
the audited financial statenments of the foreign investor, its

Menorandum of Articles and certificate of incorporation etc.,
and these docunents were never adverted to by the Assessing
Oficer.

4.5. Further, it is submtted that Section 68 only
requires the assessee to prove the sources of investnent and
not hing nore. Therefore, it is contended that the assessnent is
bad in law, is in violation of the principles of natural justice
and is in gross violation of the provisions of the Act and
therefore, liable to be set aside.

5. The Revenue resisted the prayer sought for by the
assessee by raising a prelimnary objection with regard to the
mai ntainability of the wit petition on the ground that as
agai nst the order of assessnent, the assessee has a renedy of
filing of an appeal before the appellate authority and
therefore, the wit petition was liable to be disnm ssed as not
mai nt ai nabl e.
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6.0On facts, it was contended that the assessee had stated
in the wit petition that during the period from March, 2007 to
April, 2008, Rakeen (P.) Ltd., Mauritius had received a
remttance of US$ 12,35,00,000 (Rs.316,36,35,930/-) from its
parent conpany in UAE, viz., RAK Properties P J K UAE and the
said anmount was partly invested in the share capital of the

assessee-conpany by the Mauritius Governnent. According to the
Revenue, this avernent is incorrect, since it is the UAE conpany
that had invested in the assessee-conpany. The financi al

statenent of the UAE conpany for the period ending 31.12.2008
confirms that the UAE conpany had only invested in the assessee-
conpany and this would go to show that the Mauritius conpany had
been used by the UAE conpany to hoodw nk the taxing authorities
in India whereas, it is actually the UAE conpany which has nade
the investnent in the assessee-conpany.

7.Further, with regard to the transfer of the case to the
file of the first respondent, the Revenue contended that
consequent to the transfer, the first respondent issued notice
under Section 129 read with Section 143(2) and it is not a fresh
notice under Section 143(2) as alleged by the assessee. It is
submtted that the assessee was given an opportunity of hearing
and the Authorized Representative of the assessee has signed the
order sheet which will go to show that hearing was granted to
t he assessee. Further, the addition towards share application
noney was made only after examnation of all the docunents,
which were placed by the assessee at the time of assessnent
proceedings and it is incorrect to state that the docunents were
not considered by the Assessing Oficer. Further, it s
submtted that particulars of Mauritius conpany were called for
to exam ne the issue of addition of share application noney and
the assessee's representative had nade subm ssions during the
heari ng, which was granted and also relied on certain decisions.
Further, it is submtted that the assessee was put on notice
about the inpugned addition during the course of hearing on
27.12.2010 and the assessnent was finalized on 30.12.2010. The
assessee could not satisfactorily explain the nature and source
of the receipt.

8.1t is further submtted that the assessee had received
crores of rupees as funds and not offered the sane to tax and it
cannot plead hardship w thout producing evidence regarding the
avai lability of funds. On the above pleadings, the wit
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petition was heard by the learned Single Bench and by the
| npugned order, the wit petition has been dism ssed primarily
on the ground that the assessee was not justified in not
avai ling the appellate renmedy provided under section 246A of the
Act. Assailing the correctness of the said order, the appellant
I's before us by way of this appeal.

9.1t is submtted by the |earned Senior Counsel for the
appellant that the learned Single Bench erred in dismssing the
wit petition without taking note of the fact that no sufficient
opportunity was granted to the assessee during the assessnent
proceedi ngs and since the assessnment was getting tine barred, it
was hastily and hurriedly conpleted on 31.12.2010 w thout even
conducting any enquiry on account of lack of tine. Further, it
is submtted that the Assessing Oficer failed to issue show
cause notice before making an assessnent by invoking Section 68
of the Act and this being a statutory requirenent, non-
conpliance of the same wll vitiate the entire addition
Further, on facts, it is submtted that the investnment was nade
by a foreign conpany, which was controlled by the Governnent of
Ras Al Khainmah, UAE and cannot be treated as unexpl ained
I nvestment under Section 68 of the Act. Further, the entire
share capital having been invested by foreign conmpany and having
been approved by FIPB, remttance of funds from abroad being
t hrough normal banking channel after grant of approval by RB
cannot be treated as unexplained investnent of the assessee.

Further, in spite of production of foreign inward renmttance
certificate issued by the authorized dealers (Banks) in respect
of the share capital investnment by the foreign conpany, the
I nvest ment cannot be treated as unexplained investnent.
Further, it is submtted that Section 68 of the Act could have
never been invoked, as the assessee has categorically

established the identity of the investor, the creditworthiness
of the investor and the genuineness of the transaction and these
aspects were not taken into consideration when the wit petition
was heard and di sm ssed. Further, the learned Wit Court ought
to have seen that the assessee had produced vol um nous naterials
and docunents before the Assessing Oficer, which were never
adverted to and in particular, the certificate of incorporation
of Rakeen Private Limted, tax residency certificate of Rakeen
Private Limted and l|icence issued by Governnment of Ras Al
Khai ma — RKA investnent authority to Rakeen Devel opnent PJSC.
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10. Further, it is submtted that the assessee has
produced bal ance sheet of Rakeen Private Limted, Muuritius and
Rakeen PJSC, UAE as at 31.12.2007 and that of Rakeen Private
Limted as at 31.12.2008 to establish the creditworthiness of
the investors and without taking note of these materials, the
Wit Court had dismssed the wit petition on the ground of
avai lability of alternate renedy, when the case of the assessee
Is that these docunments were never considered by the Assessing
Oficer. Further, the learned Wit Court ought to have noted
that there were no conplicated facts which are required to be
adj udi cated and since the approval has been issued by FIPB and
RBI, it wll clearly go to show that the addition nmade under
Section 68 is not sustainable. Further, the learned Wit Court
ought to have followed the decision of the H gh Court of Bonbay
in PCIT vs. Aditya Birla Telecom Ltd., [lncone Tax Appeal
No. 1502 of 2016 dated 26.03.2019] where the facts were
i dentical . Further, the learned Wit Court had relied on a
decision in WP.No.3144 of 2016 dated 15.04.2021, which is not
applicable to the facts of the assessee's case.

11. The learned Senior Counsel for the appellant had
pai nstakingly taken us through the findings recorded by the
Assessing O ficer and the various docunents, which were referred
to by him in the course of argunent to establish that the
assessee had proved the creditwrthiness of the investors, it
has established the identity of the investors, the genui neness
of the transaction and apart from produci ng approval of FIPB and
RBI and the funds were routed through normal banking channel and
t he banks, viz., the authorized agents have given foreign inward
remttance and ignoring all thee docunments, the assessnment was
conpleted and therefore, the learned Wit Court ought to have
interfered with the assessnent order inpugned in the wit
petition.

12. Ms. Henma Muralikrishnan, |earned Standing Counse
appearing for the respondents sought to sustain the order passed
in the wit petition reiterating that the appeal renmedy provided
to the assessee under Section 246A of the Act is an effective
remedy and factual details cannot be agitated by the assessee in
a wit petition and it is incorrect to state that there are no
conplication on facts, as the entire issue revolves around facts
and the Assessing Oficer has considered all the docunents and
the stand taken by the assessee and has discussed with regard to
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the nature of investnment as well as the creditworthiness of the
Dubai conpany in the assessnent order and if according to the
assessee, the order is erroneous, then the assessee has to
challenge the sane by filing an appeal before the appellate
authority and the wit petition was rightly dismssed by the
| earned Wit Court.

13.In support of her contention, the |earned counsel
pl aced reliance on the decision of the H gh Court of CGujarat in
Bl essing Construction vs. Incone-tax O ficer reported in (2013)
32 taxmann.com 366 (Quj.) wherein, it was held that the
genui neness of the transaction having not been established,
addition was justified.

13.1. Reliance was placed on the decision in CT vs.
N.R Portfolio (P.) Ltd. reported in (2014) 42 taxmann.com 339
(Del hi) for t he proposi tion t hat credi twort hi ness and
genui neness of share noney depends on nature of relationship
between the parties, object, terns and quantum of investnent,
types of investor, creditworthiness of recipient etc.

13. 2. For the same proposition, reliance was placed on the
decision in the case of Rajmandir Estates (P.) Ltd. vs. PCT,
Kol kata reported in (2016) 70 taxmann.com 124 (Cal.). Thi s
judgnent was affirmed by the Hon'ble Suprene Court reported in
(2017) 77 taxmann.com 285 (SC)

14. On the above grounds, the |earned Standing Counsel
seeks to sustain the order passed in the wit petition.

15. Heard M. P.H Aravind Pandi an, |earned Senior Counsel
assisted by M.G Baskar, |earned counsel for the appellant and
Ms. Hema Mur al i kri shnan, | earned Standing Counsel for the
respondents.

16. Section 68 of the Act deals with “cash credits”. It
states that where any sum is found credited in the books of
assessee mmintained for any previous year, and the assessee
offers no explanation about the nature and source thereof or the
explanation offered by him is not, in the opinion of the
Assessing O ficer, satisfactory, the sum so credited may be
charged to incone tax as the income of the assessee of that
previ ous year.
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17. The first argunent of the appellant is that no show
cause notice was issued before the addition was nmade by
resorting to Section 68 of the Act. The statutory provision
does not specifically state that a show cause notice is required
to be issued. What is required is that where any sumis found
credited in the books of the assessee and it is pointed out by
the Assessing Oficer, the assessee is required to offer an
expl anation about the nature and source thereof and if the
assessee offers no explanation or the explanation offered by him
Is not, in the opinion of the Assessing Oficer, satisfactory,
the sum so credited may be charged to incone tax. Adm ttedly,
in the instant case, the assessee has been put on notice and the
assessee had participated in the assessnent proceedings and
submtted their explanation. The Assessing Oficer has
di scussed about the two conmpanies, viz., the Mauritius conpany
and the Dubai conpany and pointed out that from the bal ance
sheet of the assessee-conpany, a sum of Rs.127,52,05,650/- was
received as share capital from the Muritius conpany and

Vi shwat e] Pr oj ect Pvt . Ltd., which was incorporated on
10. 01. 2007. The assessee was called upon to furnish the source
for the above ampount, which was received as share capital. The

assessee explained stating that the conpany was incorporated on
20.02.2007 in the name of Rakindo Developers Pvt. Ltd., and
| ater changed as Rakindo Kovai Township Ltd. The Assessing
Oficer questioned the source for the fund for the share
application noney and the assessee stated that an anount of
Rs. 127, 47,05,650/- was received from Ms.Rakeen (P.) Ltd.,
Mauritius and Rs.5,00,000/- was received from Indian Pronoter.
The Assessing Oficer has stated that there was no proof filed
by the assessee to substantiate its existence and clained to
have 100% share capital transferred from Raki ndo Devel opers PJSC
(FZE) Dubai. Further, the conpany has no entity, but it is just
a conduit to transfer funds to India from Mauritius and this,
according to the Assessing Oficer, 1is evident from the
consol i dat ed bal ance sheet of the Dubai conpany.

18. Next the Assessing Oficer proceeds to analyse the
Dubai conpany and has nentioned that on perusal of the bal ance
sheet of the Dubai conpany, it is noticed that the pronoters of
the Dubai conmpany had diverted/transferred funds to various
concerns during the year. Once again, the assessee has been
called upon to explain and the assessee was represented by an
aut hori zed representative, who had stated that Reyada | nvestnent

https://hcservices.ecourts.gov.in/hcservices/



Ltd., was holding 48% of shares in the Dubai conpany originally.
On such subm ssion being nade, the Assessing Oficer verified
the consolidated financial statenent for the year ended
31.12.2008 and found that the percentage has got reduced to 19%
from 48% thereby converting them as mnority sharehol ders. It
was further stated that that simlar disinvestnent was al so done
by Pak Properties PJSC and Pak Airways JSC from 26% to 10.5%

each respectively. Thus, the Assessing Oficer has concluded
that the erstwhile mmjor shareholders have diverted their
I nvestnent in the concern. Further, Ms.A Hanra Real Estate

Devel opers had purchased 49% shareholding in Rakeen Devel opers
PJSC (FzZC), Dubai and becone major shareholder in the group and
RAK Investnments is holding 11.0% share in the said conmpany and
thus, they have a major role to play in the day-to-day affairs
of the conpany and it is no nore a Governnment conpany. However,
the Assessing Oficer has recorded that it is seen from the
above nentioned docunments that during the year, the original
sharehol ders have transferred their shares to the extent of 60%
and retained only 40% and therefore, they becane mnority and
did not have any say in the conpany's business.

19. Further, the Assessing Oficer pointed out that though
t he nanme of Rakeen (P.) Ltd., Mauritius appeared at 35 of notes,
on a perusal of the consolidated balance sheet of the Dubali
conpany as on 31.12.2008, it is seen that nothing is nentioned
about the investnment in the Mauritius conpany by the Dubai
conpany and as per the details filed before the Inconme Tax
Departnment, it shows that US$ 12,35,00,000 was received from
Rakeen Devel opers PJSC (FZC) by Rakeen (P.) Ltd. Thus, the
Assessing O ficer concluded that the value of US$ 12, 35, 00, 000
is nmore than dhirams for which Rakeen Devel opers PJSC (FzZC) do
not have the source to fund it. Thus, the Assessing Oficer
concluded that the transfer of amount from Rakeen Devel opers
PJSC (FZC) to Rakeen (P.) Ltd., has not been proved.

20. Further, the consolidated bal ance sheet of the Dubai
conpany ended 31.12.2008 was again examned wherein, it was
found that an anmount of AED 457,413,538 was shown to have
invested in the shares of the associated/equity accounted
I nvestees and when conpared to the previous year, it was found
t hat Rakeen Devel opers PJSC (FzZC) had invested AED 424, 205, 882
during the year. Therefore, the Assessing Oficer pointed out
that the funds have been directly invested by the Dubai conpany
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whereas, the assessee stated that the funds have been provided
by the Dubai conpany to the Mauritius conpany and from Mauritius
to the Indian conpanies. If it is so, it should have been
reflected in the balance sheet of the Dubai conpany either as
loan or in the form of investnent in shares in the nanme of the
Mauritius conpany and on perusal of the consolidated balance
sheet ended 31.12.2008, nore particularly, note 14 and 22, it
does not indicate either the loan or investnent in the nane of
the Mauritius conpany. Therefore, the Assessing Oficer
concluded that the assessee has not proved the genui neness and
creditworthiness of the Muritius conpany and therefore, the
entire share application noney was treated as undi scl osed incone
and added to the returned inconme by applying Section 68 of the
Act .

21. Further, the bal ance sheet of the assessee-conpany was
also examned and it was found that the foreign pronoter has
brought in Rs.127.52 Crore as share application noney and the
I ndi an pronoters/sharehol ders should have nade an equival ent

contri bution. However, only Rs.1,00,000/- was shown to have
been brought in the form of share capital by the Indian
pronot ers. Further, the Assessing Oficer on verification has

stated that the assessee-conpany had converted 20 shel
conpanies to acquire lands and the source for acquisition of
lands is none other than the anobunts advanced by floating 20
shell conpanies by the group of the assessee-conpany and the
details were nmentioned in the annexure to the assessnent order
Wth these observations and findings, the assessnent has been
conpl et ed.

22.0On a perusal of the above findings, as recorded by the
Assessing Oficer, it wll be evidently clear that the entire
controversy involved in the matter is fully factual

23. W do not agree with the subm ssion that the assessee
did not have adequate opportunity to put forth their case, as
the Assessing Oficer has recorded that the assessee has been
represented by the authorized representative and if according to
the assessee, the docunents have not been properly appreciated
or to be appreciated in the manner as decided by the assessee,
it is for the assessee to agitate the sane before the appellate
authority and there is no justifiable or valid reason for the
assessee to bypass the appellate renedy avail abl e under the Act.
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24.\\& are conscious of the fact that the wit petition
was of the year 2011 and was pending before this Court all these
years. Under normal circunstances, the Wit Court wll not
relegate the parties to avail the alternate renedy, as it wll
be too harsh on the wit petitioner to avail the alternate
renedy after nearly 10 years. However, in the instant case, we
have no other option because, the entire controversy is factual.
The onus is on the assessee to establish the genuinity of the
transaction and the source of the investnent. To dislodge the
findings recorded by the Assessing O ficer, a deeper exam nation
into the facts has to be done and such exercise cannot be
undertaken in a wit petition. That apart, there is an
all egation that the assessee has floated 20 shell conpanies for
t he purpose of raising funds for acquisition of the lands. The
Assessing Oficer has gone on record to state that the Dubai

conpany, which was stated to be a Government conpany, iS no
| onger a Governnent conpany on account of the change in the
shar ehol der pattern. To dislodge these findings, the assessee

has to necessarily bring in facts and docunents to establish
their stand and this cannot be permtted to be done in a wit
petition. As nentioned above, the onus to prove the identity,
the creditworthiness and genuineness of the transaction 1is
solely on the assessee and nerely because statutory approvals

have been obtained by the assessee, viz., FIPB and RBI wll not
sanctify the transaction especially when according to the
Assessing Oficer they are all wunexplained investnent. The
explanation offered by the assessee was found to be not
accept abl e. Therefore, if according to the assessee, the

finding of fact recorded by the Assessing Oficer is incorrect,
then it is all the nore necessary for the assessee to approach
the appellate authority and dislodge such findings of fact
recorded by the Assessing Oficer. Thus, we are of the clear
view that the assessee cannot be permtted to avoid the
appel | ate renedy avail abl e under the Act.

25. For all the above reason, the wit appeal fails and
the sane is dismssed wth an observation that if the assessee
is aggrieved by the assessnent order, it is well open to the
assessee to file a statutory appeal and if the assessee w shes
to do so, then the appellate authority while conputing
limtation shall exclude the period from the date of filing of
the wit petition till the receipt of the certified copy of this
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j udgnent . No costs. Consequently, connected m scell aneous
petition is closed.

Sd/ -
Assi stant Registrar (CS)

/'l True Copy //

Sub Assistant Registrar

abr
To

1. The Assistant Commi ssioner of I|Inconme Tax,
Company Circle V(2),
121, Nunganbakkam H gh Road,
Chennai - 600 034.

2. The Assistant Comm ssioner of |ncone Tax,
Company Circle V(3),
121, Nungambakkam Hi gh Road,
Chennai - 600 034.

3. The Deputy Conmm ssioner of |nconme Tax,
Company Circle V(3),
121, Nunganbakkam H gh Road,
Chennai - 600 034.

+1CC to Ms. Hema Muralikri shnan, Advocate, SR No. 41977
+1CC to M. G Baskar, Advocate, SR No. 41873

W A. No. 1791 of 2021

LN( CO)
B. VC (03/ 09/ 2021)
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