IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 15.07.2021
CORAM
THE HONOURABLE MR. JUSTI CE R. MAHADEVAN

W P. No. 14520 of 2021
and
WWP. Nos. 15415 & 15417 of 2021

Sal eem Mohaned | gbal .. Petitioner
Vs.
1. Union of India,
Represented by its Secretary,
M nistry of Corporate Affairs,
Shastri Bhawan, Dr.Rajendra Prasad Road,
New Del hi - 110 001.
2. The Regi strar of Conpani es,
Tam | Nadu, Chennai
Bl ock No.6, B Wng, 2nd Floor, Shastri Bhawan
26, Haddows Road,
Chennai - 600 034. .. Respondents

Prayer: Wit Petition filed under Article 226 of Constitution
of India, praying for issuance of a Wit of Certiorarified
Mandanus calling for the records of the 2nd respondent relating
to the | npugned Order dated 18.12.2018, wuploaded in the website
of the 1st respondent in so far as the petitioner herein is
concerned, quash the sane as illegal, arbitrary and devoid of
merit and consequentially direct the respondents herein to
permt the petitioner (having DIN No.01828290) to get re-
appointed as director in the conpany or appointed in any other
conpany Ww t hout any hi ndrance.

For Petitioner : Ms. Savitha G
For Respondent No.1 : M. J. Madhanagopal Rao
SPC

For Respondent No.2 : M .M Stalin Abi manyu
Gover nment Advocat e
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ORDER

The prayer nmade in this wit petition is to issue a
Certiorarified Mandanus, calling for the records of the second
respondent relating to the inpugned order dated 18.12.2018,
which was uploaded in the website of the first respondent,
insofar as the petitioner is concerned and quash the sane and
for consequential relief.

2.According to the petitioner, the second respondent
released a list of disqualified directors, who have been
di squalified under Section 164(2)(a) of the Conpanies Act, 2013,
as directors with effect from 01.11.2016, in which, his nanme was
also nentioned (DIN No: 01828290). In other words, the second
respondent, by including the name of the petitioner, has
disqualified him as D rector under Section 164(2)(a) of the
Conpani es Act, 2013 for non-filing of financial statenents or
annual returns for continuous period of three financial years by
the defaulting conpanies on whose board, the petitioner is also
a Director, due to which, he is prohibited from being appointed
or reappointed as director in any other conpany for a period of
5 years. Stating that the action so taken by the second
respondent is arbitrary and unreasonable, the petitioner has
filed the present wit petition with the aforesaid prayer.

3. Today, when the matter was taken up for consideration,
the | earned counsel appearing for the parties jointly submtted
that the issue involved herein is no longer res integra.
Earlier, this Court by order dated 03.08.2018 in WP. No. 25455 of
2017 etc. batch, in Bhagavan Das Dhananjaya Das case reported in
(2018) 6 M.J 704, allowed those wit petitions and set aside the
orders dated 08.09.2017, 01.11.2017, 17.12.2018, etc. passed by
the Registrar of Conpanies, disqualifying the petitioners
therein to hold the office of directorship of the conpanies
under Section 164(2)(a) of the Conpanies Act, which canme into
ef f ect from 01.04.2014. Thereafter, yet anot her set of
disqualified directors approached this court by filing
WP. No. 13616 of 2018 etc. batch (Khushru Dorab Madan v. Union of
I ndia) which were dismssed by order dated 27.01.2020. The said
order of the learned single judge was chall enged by sone of the
petitioners therein before the Division Bench of this Court in
W A. No. 569  of 2020, etc. bat ch ( Meet hel aveeti | Kai t her
Mural i dharan v. Union of India, 2020 SCC OnLine Mad 2958
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(2020) 6 CTC 113), which after elaborately dealt with the issue
as to whether the RoC is entitled to deactivate the D rector
Identification Nunber (DIN), allowed those wit appeals on
09. 10. 2020, the relevant passage of which, are profitably,
extracted bel ow
"41. As is evident fromthe above, Rules 9 and
10 deals with the application for allotnent of DIN
Rule 10(6) specifies that the DIN is valid for the
life tinme of the applicant and shall not be allotted
to any other person. Rule 11 provides for the
cancel l ation or surrender or deactivation of the DN
It is very clear upon examning Rule 11 that neither
cancellation nor deactivation is provided for upon
disqualification under Section 164(2) of CA 2013. In
this connection, it is also pertinent to refer to
Section 167(1) of CA 2013 which provides for vacating
the office of director by a director of a Defaulting
Conpany. As a corollary, it follows that if a person
is a director of five conpanies, which nmay be referred
to as conpanies Ato E, if the default is commtted by
conpany A by not filing financial statenents or annual
returns, the said director of conpany A would incur
disqualification and would vacate office as director
of conpanies B to E. However, the said person would
not vacate office as director of conmpany A If such
person does not vacate office and continues to be a
director of conmpany A, it is necessary that such
person continues to retain the DIN In this
connection, it is also pertinent to point out that it
Is not possible to file either the financi al
statenments or the annual returns wthout a DN
Consequently, the director of Defaulting Conpany A, in
t he above exanple, would be required to retain the DN
so as to make good the deficiency by filing the
respecti ve docunents. Thus, apart from the fact that
the AQ Rules do not enpower the ROC to deactivate the
DIN, we find that such deactivation would also be
contrary to Section 164(2) read wth 167(1) of CA 2013
i nasmuch as the person concerned would continue to be
a director of the Defaul ting Conpany.
42. In light of the above analysis, we concur
wth the views of the Delhi Hgh Court in Mikut
Pat hak, the Allahabad H gh Court in Jai Shankar

https://hcservices.ecourts.gov.in/hcservices/



Agrahari and the Gujarat H gh Court in Gaurang
Bal vantlal Shah to the effect that the ROC is not
enpowered to deactivate the DIN under the relevant
rules. In Yashodhara Shroff, the Karnataka H gh Court
upheld the constitutionality of Section 164(2) and
proceeded to hold that a prior or post decisiona
hearing is not necessary. For reasons detailed in
precedi ng paragraphs, we disagree with the view of the
Kar nataka H gh Court that prior notice is not required
under Section 164(2) of CA 2013.

43. In the result, these appeals are allowed by
setting aside the inpugned order dated 27.01.2020.
Consequent |y, the publication of the |ist of
disqualified directors by the ROC and the deactivation
of the DIN of the Appellants is hereby quashed. As a
corollary to our conclusion on the deactivation of
DIN, the DIN of the respective directors shall be
reactivated within 30 days of the date of receipt of a
copy of this order. Nonetheless, we nmake it clear that
it is open to the ROC concerned to initiate action
with regard to disqualification subject to an enquiry
to decide the question of attribution of default to

specific directors by taking into account t he
observations and conclusions herein. No costs.
Consequently, connected m scellaneous petitions are
cl osed. "

4. Therefore, followng the aforesaid decision, the wit

petition stands allowed, in the terns as indicated in the
judgnent in Meethelaveetil Kaitheri Miralidharan's case. No
costs. Consequently, connected mscellaneous petitions are
cl osed.

Sd/ -

Assi stant Registrar (CS-VII)
/'l True Copy //

Sub Assistant Registrar
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To

1. Union of India,
Represented by its Secretary,
Mnistry of Corporate Affairs,
Shastri Bhawan, Dr.Rajendra Prasad Road,
New Del hi - 110 001.

2. The Registrar of Conpani es,
Tam | Nadu, Chennai
Bl ock No.6, B Wng, 2nd Floor, Shastri Bhawan
26, Haddows Road,
Chennai - 600 034.
W P. No. 14520 of 2021
and
WWP. Nos. 15415 & 15417 of 2021
PCH( CO)
B. VC (26/ 08/ 2021)

https://hcservices.ecourts.gov.in/hcservices/



