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Fraud ldentification Goup, Stressed Asset Resolution Goup of
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ORDER

The petitioner has filed this wit petition seeking to
Issue a Wit of Mndanus directing the respondent to furnish to
her a copy of the resolution passed by the Fraud Ildentification
G oup, Stressed Asset Resolution Goup of the respondent dated
21. 02. 2020.

2. The petitioner wuld state that she was a
Director of a conpany called Ind Barath Power Gencom Limted (in
short, 'the Conpany') wuntil 13.11.20109. The said conpany is
regi stered under the Conpanies Act, 1956 and is a special
pur pose vehicle, which owns coal powered energy generating plant
situated at Tuticorin, Tam | Nadu with a capacity of 189 Mega

Watt. During the course of it's business, the conpany entered
into various | oan agreenents with the respondent bank as well as
other banks and financial institutions. According to the

petitioner, TANGEDCO w th whom the conpany entered into various
agreenents, has failed to honour it's repaynent commitnent, as a
result of which, the petitioner's conpany could not honour their
commtnents in repaying the | oan amount to the banks and ot her
financial institutions. Wiile so, one of the lenders - Axis
Bank Limted approached the National Conpany Law Tribunal,
Hyderabad with a Petition in CP (1B) No.187/7/HDB/ 2019 under
Section 7 of The Insolvency and Bankruptcy Code, 2016. By order
dated 13.11.2019, a Resolution Professional was appointed and
consequently, the petitioner ceased to be a Director of the
conpany. Subsequently, the Tribunal constituted a commttee of
creditors for the purpose of regulating and nanaging the affairs
of the conpany. The commttee has al so comm ssioned a forensic
audit to be conducted by Ms. BDO India LLP and the firm has
also filed an auditing report dated 24.07.2020.

3. The grievance of the petitioner is that the copy
of the resolution passed by the fraud identification group, SARG
dated 21.02.2020 and the auditing report dated 24.07.2020 have
been furnished to the creditors, from whom the conpany borrowed
| oan, however, the sane were not furnished to the petitioner.
It is further stated by the petitioner that on the basis of the
said resolution as well as the auditing report, the proceedi ngs
under Section 43 read with Section 66 of the The Insol vency and
Bankruptcy Code, 2016 have been initiated, which is pending
before the NCLT, Hyderabad. However, the petitioner has not



been arrayed as a party to such proceedings. Wile so, on
06. 01. 2021, the petitioner received a notice from the respondent
calling upon her to show cause as to why she should not be
included in the list of wlful defaulters. The said notice dated
06.01. 2021 was issued on the basis of the resolution dated
21.02.2020 and the auditing report dated 24.07.2020, however,
copies of the sane were not furnished to the petitioner, while
I ssuing such notice by the respondent. Aggrieved by the notice
dated 06.01.2021, the petitioner, along with her husband, has
filed Wit Petitions bearing Nos. 636 and 639 of 2021 before the
High Court of Telengana at Hyderabad, which, by order dated
24.02. 2021, directed the respondent to permt the petitioner to
have an inspection of the relevant docunents and to take
extracts of the sane.

4. The petitioner further averred that in the
nmeantime, on the basis of the conplaint given by the respondent
on 23.03.2021, a first information report was regi stered agai nst
the petitioner by the Central Bureau of Investigation on
24.03. 2021 for the offences punishable under Sections 120-B read
with 420, 467, 468 and 471 of the Indian Penal Code and
Sections 13 (2) read with 13 (1) (d) of The Prevention of
Corruption Act, 1988. Here again, the conplaint was given
agai nst the petitioner on the strength of the resolution passed
by the fraud identification group, as well as the forensic audit
report carried out by the consortium of banks, however, the
copies of the same have not been furnished to her. The
petitioner has therefore, cone forward wth this wit petition
for the aforesaid relief.

5. A counter affidavit has been filed by the
respondent, inter alia stating that the petitioner has been
following forum shopping with regard to the case at hand. She
along with her husband Raghu Rama Krishna Raju have already
filed two wit petitions in WP Nos. 636 and 639 of 2021 before
the Hgh Court of Telangana at Hyderabad. By order dated
24.02. 2021, they were permtted to approach the respondent and
I nspect the relevant docunents and to take extract of the sane
and thereafter, furnish their explanation. Pursuant to the sane,
the petitioner sent a representation on 04.06.2021 to furnish
copy of the resolution passed by the fraud identification
commttee, Stressed Asset group dated 14.09.2020. According to
the respondent, the declaration of the borrower as fraud is as



per the extant guidelines of the Reserve Bank of India and the
said guidelines do not provide for sharing a copy of the
resolution with the borrower; if it is furnished, it wll
jeopardi ze the crimnal case pending before the |earned Special
Judge for CBI Cases (Banks and Financial Institutions) Chennai
as the petitioner is arrayed as an accused in the crimnal
proceedings filed by the Central Bureau of Investigation and
there is every possibility of the petitioner tanpering the
evi dence; and that, upon the appearance of the petitioner before
the Crimnal Court, she will be produced with all the docunents
relied on by the prosecution. It is also submtted that the
borrower conpany represented by its directors had opened current
account with another bank outside the consortium wthout the
know edge, information and perm ssion of the |ender banks and
they had failed to route the sale proceeds to Trust and
Retention Account, but routed Rs.472.79 crores as received from
TANGEDCO t hr ough Canara Bank Account; and only a sum of Rs.62.43
crores was subsequently transferred to TRA and Rs.233.86 crores
was utilised as operational expenses, repaynent of [|oan of
Rs. 108. 05 crores and Rs.68.45 crores were transferred to related
parties, which are nothing but preferential transactions to
cheat the |lender banks. Wth these avernents, the respondent
sought to dismiss this wit petition.

6. The |earned senior counsel for the petitioner
woul d vociferously contend that various proceedings have been
initiated against the petitioner on the strength of the
resolution passed by the fraud identification group, SARG and
the forensic auditing report, however, copies of the sane have
not been furnished to her; and such action of the respondent is
not only against the principles of natural justice, but also
infringing the fundanmental rights guaranteed to the petitioner
under Articles 14 and 21 of The Constitution of India.
According to the |earned senior counsel, when the respondent
relies upon certain docunentary evidence against the petitioner,
it is incunbent on the part of the respondent to furnish copies
of those docunents to her. However, various proceedings have
been initiated against the petitioner in utter secrecy and she
is clueless as to how to contest those vexatious proceedings in
the absence of such docunents. The |earned senior counsel
therefore submtted that the respondent cannot rely upon those
docunents wthout furnishing copies of the sane to the
petitioner to initiate various proceedings against her inter



alia to declare her as one of the defaulters. To substantiate
his subm ssions, the learned senior counsel referred to the
following decisions: (i)SBlI v. Jah Developers (P) Limted
[(2019) 6 SCC 787]; and (ii)Rajesh Agarwal v. Reserve Bank of
India [2021 (2) ALD 290]. Stating so, the |earned senior counsel
prayed that appropriate direction be issued to the respondent to
furnish a copy of the resolution passed by the Fraud
Identification Goup, Stressed Asset Resolution Goup dated
21.02. 2020 before proceeding further against the petitioner.

7. On the other hand, the |earned counsel for the
respondent Bank, by placing reliance on the counter affidavit
filed, would contend that the respondent bank declared the | oan
account of the petitioner's conpany as fraud in ternms of the RBI

guidelines and based on forensic auditor's report. |If the
petitioner is having valid defence, the same can be placed
before the trial court. Instead of facing the crimnal

proceedi ngs, the petitioner and other co-accused are indul ging
in filing vexatious proceedings before the Hgh court of
Tel angana at Hyderabad as well as this court under the guise of
non-supply  of resolution copy. In support of the said
contention, the I|earned counsel produced a copy of the order
dated 24.02.2021 passed by the Hgh Court of Telangana in
WP. Nos. 636 and 639 of 2021, filed by the petitioner and her
husband. The | earned counsel also pointed out various fraudul ent
transactions done by the  petitioner's conpany, besi des
fabricating books of accounts, entries, vouchers and financi al
statenents, in order to nmake unlawful enrichnment at the cost of
public nmoney. Adding further, the |earned counsel submitted that
as against the order passed by the H gh Court of Telangana at
Hyderabad in Rajesh Agarwal's <case, the Bank filed SLP
(C) No. 3931 of 2021 before the suprene court and by order, dated
15. 04. 2021, the order of the H gh Court of Telangana, insofar as
It observed that a personal hearing be given, was stayed. Thus,
according to the learned counsel, the petitioner is not entitled
for any relief in this wit petition.

8. Heard the learned senior counsel for the
petitioner and the | earned counsel for the respondent bank.

9. Adm ttedly, the company, in which the petitioner
was one of the Directors, has commtted default in paynent of
| oan amount. One of the |lenders of the conpany nanely Axis Bank



Limted has approached National Conpany Law Tribunal, Hyderabad
by filing a Petition in CP (1B) No.187/7/HDB/ 2019 under Section
7 of The Insolvency and Bankruptcy Code, 2016. By order dated
13.11. 2019, the Tribunal appointed a Resolution Professional, as
a result of which, the petitioner ceased to be a director of the
conmpany. Thereafter, as per the direction of the Tribunal, a
commttee of «creditors was constituted for the purpose of
regul ating and managing the affairs of the conpany. The said
commttee conmi ssioned a forensic audit by Ms.BDO India LLP
which filed a report dated 24.07.2020. It is on the strength of
the resolution passed by the fraud identification group and the
audit report, various proceedings have been initiated against
the petitioner, one of which is the issuance of show cause
noti ce dated 06.01.2021, calling upon her to explain as to why
she be not declared as a defaulter. Pursuant to the sane, the
petitioner sought to furnish copies of those docunents so as to
enable her to submt an explanation. However, the respondent
failed to furnish the sane, on the ground that it will prejudice
the on-going crimnal proceedings initiated against t he
petitioner. Therefore, this wit petition.

10. According to the |earned senior counsel for the
petitioner, the notice dated 06.01.2021 issued to the petitioner
calling upon her to submt explanation as to why her nane be not
included in the list of wilful defaulters, is on the basis of
t he resol ution dat ed 21.02. 2020 passed by t he fraud
identification group and the audit report dated 24.07.2020,
however copies of which were not furnished to the petitioner,
thereby depriving her to submt an effective explanation. Such
course adopted by the respondent is arbitrary, illegal and
violative of the principles of natural justice. In this regard,
the | earned senior counsel drew the attention of this court to
the decisions relied on by him

11. In the first case in SBI v. Jah Devel opers (P)
Ltd (cited supra), the suprenme court was of the view that
"Article 19(1)(g) 1is attracted, as the nonment a person is
declared to be a wilful defaulter, the inpact on its fundanental
right to carry on business is direct and inmediate'. For better
appreciation, the relevant passage of the said decision is
extracted bel ow



“24. Gven the above conspectus of case
law, we are of the view that there is no right to
be represented by a lawer in the in-house
proceedings contained in paragraph 3 of the
Revi sed Circul ar dated 01.07.2015, as it is clear
that the events of wilful default as nentioned in
paragraph 2.1.3 wuld only relate to the
i ndi vidual facts of each case. What has typically
to be discovered is whether a unit has defaulted
in making its paynment obligations even when it
has the capacity to honour the said obligations;
or that it has borrowed funds which are diverted
for other purposes, or siphoned off funds so that
t he funds have not been utilised for the specific
pur pose for which the finance was made avail abl e.
Whet her a default is intentional, deliberate, and
calculated is again a question of fact which the
| ender may put to the borrower in a show cause
notice to elicit the borrower’s subm ssions on
the sane. However, we are of the view
that Article 19(1)(g) is attracted in the facts
of the present case as the nonment a person is
declared to be a wilful defaulter, the inpact on
its fundanental right to carry on business is
direct and i mediate. This is for the reason that
no additional facilities can be granted by any

bank/ fi nanci al institutions, and
entrepreneurs/pronmoters wuld be barred from
i nstitutional fi nance for five years.
Banks/financial institutions can even change the
managenent of the wlful defaulter, and a

pronoter/director of a wilful defaulter cannot be
made pronmoter or director of any other borrower
conpany. Equal |y, under Section  29A of t he
I nsol vency and Bankruptcy Code, 2016, a wlful
defaulter cannot even apply to be a resolution
applicant. Gven these drastic consequences, it
is clear that the Revised Circular, being in
public interest, nust be construed reasonably.
This being so, and given the fact that paragraph
3 of the Mster Circular dated 01.07.2013
permtted the borrower to make a representation
wi thin 15 days of the prelimnary decision of the


https://indiankanoon.org/doc/935769/
https://indiankanoon.org/doc/393016/

First Conmttee, we are of the view that first
and forenmpst, the Commttee conprising of the
Executive Di rector and t wo ot her seni or
officials, being the First Commttee, after
foll owi ng paragraph 3(b) of the Revised Crcular
dated 01.07.2015, nust give its order to the
borrower as soon as it is nmade. The borrower can
t hen represent agai nst such order within a period
of 15 days to the Review Conmittee. Such witten
representation can be a full representation on
facts and law (if any). The Review Conmittee mnust
t hen pass a reasoned order on such representation
whi ch nmust then be served on the borrower. G ven
the fact that the earlier Master Circul ar dated
01.07.2013 itself considered such steps to be
reasonabl e, we incorporate all these steps into
the Revised Circular dated 01.07.2015. The
i mpugned judgnent is, therefore, set aside, and
the appeals are allowed in terns of our judgnent.
We thank the |earned Am cus Curiae, Shri Parag

Tripathi, for his valuable assistance to this
Court.”
12. In the second decision of the H gh court of

Tel angana at Hyderabad in Rajesh Agarwal's case (cited supra),

wher ei n,

it was held that “considering the grave

civil

consequences and penal action, which would be followed as a

t hat

result of classifying a borrower as 'a fraudul ent borrower' or
"a holder of a fraudulent account', it 1is inperative

principles of natural justice nust be read into clauses 8.9.4
and 89.9.5 of the Mster Circular” and accordingly, the wit

petition was allowed, wth the followng directions and the

terns:

70. 1. Firstly, the principle of audi
alteram partem part of the principles of natural
justice, is to be read in Clause 8.9.4 and 8.9.5
of the Master Circul ar.

70. 2. Secondly, the decision,
dated 15.02.2019, passed by the JLF, and the
resol ution dated 31.07.2019, passed by the FIC
are, hereby, set aside.

70. 3. Thirdly, the JLF is directed to
give an opportunity of hearing by furnishing



copies of both the Reports, nanely the Forensic
Audi t or Report, dated 06.04.2018 and the
subsequent Report submitted by Dr. K V. Srinivas,
IRP, to the petitioner, and to the CL.

70. 4. Fourthly, the JLF is directed to
give an opportunity of personal hearing both to
the petitioner and to the COL before taking any
decision on the issue whether the account should
be classified as 'fraud" or not?

70. 5. Fifthly, after the JLF has taken
its decision, the FIC is directed to pass its
resol uti on whet her the decision of the JLF should
be confirned or not?

70. 6. Lastly, the said exercise shall
be carried out by the JLF within a period of
three nonths from the date of receipt of the
certified copy of this judgnment. Furthernore, the
subsequent exercise by FIC shall be carried out
within two nonths from the date of the decision
of the JLF

13. On the other hand, the |earned counsel for the
respondent submtted that the order of the Hgh Court of
Tel angana at Hyderabad in Rajesh Agarwal's case was put to
chal l enge by the Bank before the supreme court in Special Leave
to Appeal (C) No.3931 of 2021 and an interim order was obtained
in their favour on 15.04.2021. However, a reading of the said
order woul d disclose that the suprene court has stayed the order
of the Hi gh Court of Telangana at Hyderabad relating to grant of
personal hearing, alone. As such, the order passed in Rajesh

Agarwal's case will hold good, as far as the claim of copies are
concer ned.
14. It is also evident that the petitioner along with

her husband, has already filed Wit Petition Nos. 636 and 639 of
2021 before the Hgh Court of Telangana at Hyderabad, for
declaring the notices dated 06.01.2021 issued by the respondent,
summoning the petitioners to appear for personal hearing,
wi t hout providing any show cause notice and relevant
docunents/material as illegal, arbitrary, ultra vires to the RB
circular dated 01.07.2015, violative to the principles of
natural justice and to set aside the sanme. By order dated
24.02. 2021, followng the earlier order dated 10.02.2021 passed



in WP.No.15758 of 2020 and batch, the said wit petitions were
di sposed of, permtting the petitioners to approach the
respondents / Banks on any working day, wthin a reasonable
period of time, preferably within two weeks for inspection of
Forensic Audit Report and further directing the respondent /
Bank to permt the petitioners to inspect the relevant docunents
and to take extracts of the same and wthin four weeks
thereafter, the petitioners should furnish their explanations.
According to the |earned counsel for the respondent, as directed
by the H gh court of Telangana at Hyderabad, the petitioner did
not approach the respondent in tine requesting to issue the said
copies, which has been stoutly refuted on the side of the
petitioner.

15. Therefore, taking note of the fact that the
petitioner has already been directed to approach the respondent
authority for having the necessary copies connected to the
proceedings initiated against the petitioner and also follow ng
the decisions of the suprene court as well as the Hi gh court of
Tel angana at Hyderabad, this court is inclined to direct the
respondent to permt the petitioner for inspection of the
forensic audit report and other relevant docunents, wthin a
period of two weeks from the date of receipt of a copy of this
order, and furnish the required docunents, which are not
confidential, if not furnished earlier. On receipt of the sane,
the petitioner shall submt her explanation to the respondent,
within a period of two weeks. If the petitioner fails to avail
this opportunity, it is open to the respondent to proceed
further, in the manner known to | aw

16. This wit petition is disposed of, on the above
termns. No costs. Consequently, connected m scell aneous
petition is closed.

Sd/ -
Assi stant Regi strar (CO

[l True Copy //
Sub Assistant Registrar

rsh



To
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