IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 17.08. 2021
CORAM
THE HONOURABLE MR. JUSTI CE R MAHADEVAN

WP. NO 13553 OF 2021
AND
WM P. NOS. 14422, 14423 & 14424 OF 2021

Kar ai kal Port Private Limted
CI N U45203PY2006PTC001945
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Khezhavanj oor Vill age

T.R Pattinam Karai kal

I ndia — 609 602.

Having its corporate office at
No. 145 (A d No. 81)

Royapettah Hi gh Road,

MW/| apor e, Chennai

Tam | Nadu 600 004.

Represented by its Authorised Signatory
B. Venkat ar amanan — Chi ef Financial O ficer
and I nterim Chi ef Executive Oficer

Ver sus

1. Governnment of Puducherry
represented by the Under Secretary
Department of Industrial Devel opnent (Port)
Central Secretari at
Puducherry.

2. EDELVEISS Asset Reconstruction Conpany Limted
represented by its Director
having its office at Edel wei ss House
of f CST Road, Kalina, Minbai - 400 098

https://hcservices.ecourts.gov.in/hcservices/

Petiti oner

Respondent s



Wit Petition filed under Article 226 of Constitution of
India, praying for issuance of Wit of Mandanus directing the
first respondent not to take any action based on any requests
that may be nade by any person, including any of the respondents
to substitute / replace the petitioner as the concessionaire of
t he Karai kal Port.

For Petitioner : M. Aravi nd Pandi an,
Seni or Advocate
for Ms. Fox Mandal and Associ at es

For R1 : Ms. N Mla
Gover nnent Pl eader (Puducherry)

For R2 : M . Sat hi sh Par asar an,
Seni or Advocate
for M. Anant Merathia

ORDER

Kar ai kal Por t Private Limted, through its Chief
Financial Oficer and Interim Chief Executive Oficer, has filed
this wit petition for issuing a Wit of Mndanus directing the
first respondent not to take any action based on the requests
that may be nade by any person, including any of the respondents
to substitute /replace the petitioner as the concessionaire of
t he Karai kal Port.

2. The petitioner is a special purpose vehicle (SPV)
incorporated at the instance of its pronoters to undertake
devel opment of an all-weather deep water multi-purpose port at
Kar ai kal , Puducherry on a public private (Built, Operate and
Transfer) (BOT) Basis in terns of a concession agreenent entered
into with the first respondent. Earlier, such a concession
agreenent was entered into between the pronoter of the
petitioner nanely Marg Limted and the first respondent on
25. 01. 2006. Subsequent |y, t he petitioner entity was
i ncorporated on 16.02.2006 and the rights, interests and
obligations of Marg Limted under the concession agreenent were
assigned in favour of the petitioner through an assignnment deed
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dated 06.11.2006. Thus, as per the assignnent deed, the
petitioner is the Concessionaire and conservator of the Karaika
Port at Puducherry. According to the petitioner, the assignnent
deed is valid for 30 years upto 2039 with an option to extent
t he concession for a further period of 20 years. The petitioner
also referred to various loans availed by it from |enders,
i ncluding private banks and the devel opnent they have nmade all
through these years, which resulted in the port handling nore

than 2100 vessels and 80 mllion tonnes of cargo. Reference was
al so made to the restructuring of the debt and the creation of a
Retention Account wth |Indian Bank. According to the

petitioner, a dedicated LNG (Liquified Natural Gas) termnal is
also in the pipeline with other key devel opnents such as ferry
termnal and container termnal. The petitioner also referred
to the generation of revenue to the first respondent besides
direct and indirect enploynent opportunities to those residing
in and around Karai kal and Nagapatti nam Regions. The petitioner
al so states that ever since the operational of the Port, during
2009, they have repaid Rs.1,150 crores to the I|enders which
would stand testinony to the ability of +the petitioner to
generate revenue through calculated and neticul ous planning of
the projects undertaken by it. However, the |enders of the
petitioner have initiated proceedings under the Securitisation
and Reconstruction of Financial Assets and Enforcenment of
Securities Interest (SARFAESI) Act, 2002 and it wultimately
resulted in the second respondent declared as the highest bidder
of sone of the assets of the petitioner.

3. The |earned Senior Counsel appearing for the
petitioner would contend that subsequent to the assignnent of a
majority of the debt in favour of the second respondent, the
second respondent portrays it as a mjority lender of the
petitioner as also the equity sharehol der. Even though the
petitioner is nmaking tinely paynent to the second respondent,
the Covid-19 Pandem c has played a spoilsport as it reduced the
novenent of cargo as well as revenue generation. The | earned
Seni or counsel for the petitioner invited the attention of this
Court to various comuni cations exchanged between the petitioner
and the second respondent in which the petitioner had invoked
the force majeure situation under the Concession Agreenent and
requested a noratorium on the debt obligations. | nst ead, the
second respondent attenpts to re-negotiate the terns of paynent
and all the efforts of the petitioner to get noratorium ended in
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vain. The petitioner also submtted a proposal on 26.05.2021 to
the second respondent for restructuring the loan and
denonstrated their ability to generate adequate revenue. Wi | e
so, the petitioner learnt that the second respondent 1is
discreetly negotiating a potential acquisition of controlling
the interest of the petitioner with their conpetitors and it was
also confirmed by a news itens published in reputed English
dailies such as The Hi ndu business I|ine. The | earned Seni or

counsel for the petitioner also produced a copy of the news item
published in The Hndu Business Line to substantiate his
contenti on. Therefore, according to the |earned Senior counsel

for the petitioner, there is an immnent possibility of

repl acenent of the petitioner and the apprehension of the
petitioner that the second respondent nay request the first

r espondent for substitution of t he petitioner as a
Concessionaire of the Karaikal Port is plausible. According to
the Jlearned Senior counsel for the petitioner, if the
petitioner, as a Concessionaire is substituted and/or replaced,

it would adversely affect the present and future projects
proposed and undertaken by the petitioner. Therefore, the
| earned Senior counsel for the petitioner prayed this Court to
I ssue appropriate direction to protect and safeguard the
interest of the petitioner, especially the future projects which
are on the anvil.

4. The | earned Governnment Pl eader (Puducherry) appearing
for the first respondent would contend that so far the second
respondent has not approached the first respondent wth any
proposal for substitution of the petitioner as Concessionaire of
Kar ai kal Port Trust. Wiile so, the wit petition is pre-mature
and it is liable only to be dism ssed.

5. On notice, the second respondent filed a counter
affidavit repudiating the various avernents made in the wit
petition. The | earned Senior counsel appearing for the second

respondent vehenently contended that there is no cause of action
at all for the petitioner to file the present wit petition and
it is not maintainable. He further submtted that earlier, the
petitioner has filed WP No. 12381 of 2021 before this Court
against Marg Limted, a 7.70% shareholder of the petitioner,
seeking to quash a private contractual communication dated
30.04.2021. The said wit petition was dismssed by this Court
on 02.07.2021 holding that invoking wit jurisdiction to quash a
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|l etter sent by a contracting party to another would anpbunt to
protecting the private interest of one of the parties against
the interest of another. It was also held that the already
stretched boundaries of wit jurisdiction for advancing the bona
fide constitutional goals cannot be further stretched to bring
all private disputes wthin the fold of judicial review
According to the Ilearned Senior counsel for the second
respondent, when orders were reserved by this Court in W, No.
12381 of 2021 on 08.06.2021, wthout waiting for pronouncenent
of the order, the petitioner has hastily filed the present wit

petition. It is stated that there were several agreenents
entered into between the petitioner and the second respondent,
as a financial |ender. In case of failure on the part of the

petitioner to fulfil their obligations, as a |lender, the second
respondent has all the rights to exercise its power under the
Master Restructuring Agreenent dated 26.07.2018, the Trust and
Retention Agreenent as well as Concession Agreenent. If the
second respondent takes recourse to the terns and conditions of
the aforesaid agreenents, the petitioner cannot approach this
Court with a wit petition under the garb of protection of

public interest. There is no element of public interest
involved in this case and the petitioner is only intending to
saf eguard their skin. Wth respect to the apprehension of the

petitioner that the second respondent is attenpting to replace
the petitioner as a Concessionaire, it is stated by the |earned
Seni or counsel for the second respondent that if the petitioner,
as a Concessionaire commts default and if the said default is
not cured within the curative period, then the Lenders, by
exercising their right under the Mster Restructuring Agreenent
dated 26.07.2018 and other docunents are entitled to appoint a
substituted entity to take over the rights and obligations of
t he Concessionaire. It is further stated by the |earned Senior
counsel that in such an event, the Governnent of Puducherry
shall not construe it as an Event of Default and shall not

termnate the Concession Agreenment and this wll in no way
hi nder the port operations. Even if the Concessionaire is
repl aced or another party is to step in, then it can only be
inferred that the petitioner shall be replaced by the said
Concessionaire or third party and will have no inpact on the
port operations and the operations will continue to be carried
on even after the replacenent. The second respondent therefore

prayed for dism ssal of the wit petition.
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6. Heard the | earned Senior counsel for the petitioner,
the |earned Governnent Pleader (Puducherry) and the |earned
Senior counsel for the second respondent and perused the
records.

7. It is apparent that as on date, the petitioner is
functioning as the Concessionaire of Karaikal Port Trust. The
petitioner has filed this wit petition apprehending that there
is every likelihood of they being substituted or replaced by the
first respondent as a Concessionaire of Karaikal Port Trust at
the instance of the second respondent. To substantiate the
apprehensi on, heavy reliance was placed on a news item published
in The H ndu Business Line on 5th August 2021. However, the
| earned Governnment Pl eader (Puducherry) has submitted that as on
date, the second respondent has not approached the first
respondent with any proposal for substitution and/or replacenent
of the petitioner as a Concessionaire of the Karaikal Port
Trust . In the light of the above subm ssion of the |earned
Governnent Pl eader (Puducherry), the apprehensions expressed by
the petitioner has to be allayed.

8. Even otherwi se, the |earned Senior counsel for the
second respondent, during the <course of his argunent, has
invited the attention of this Court to the various agreenents

entered into between the petitioner as well as the second
r espondent such as Master Restructuring Agreenent dat ed
26.07.2018, the Trust and Retention Agreenent as well as
Concessi on Agreenent. When such agreenents have been entered
into by the petitioner, it has to abide by the clauses contai ned
t herein. In case of any violation of the terns and conditions
of those agreenents entered into between two private firnms, by
any of the parties, invocation of wit law renedy is not
desirabl e. It is needless to nention that the obligations of
the petitioner as well as the first respondent under the

agreenents entered into between them shall be followed in letter
and spirit and in case of breach of the conditions contained in
those agreenents, it is open to the aggrieved parties to take
recour se under | aw.
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9. Subject to the above observations, the wit petition
s disposed of. No costs. Consequent |y, connect ed
m scel | aneous petition is closed.

Sd/ -
Deputy Regi strar (CS)

/'l True Copy //
Sub Assistant Registrar
rsh
To
The Under Secretary
Gover nment of Puducherry
Department of Industrial Devel opnment (Port)

Central Secretari at
Puducherry.

W P. No. 13553 of 2021
and WM P. Nos. 14422, 14423 & 14424 COF 2021

KSM CO)
RLP( 04/ 10/ 2021)
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