IN THE H GH COURT OF JUDI CATURE AT MADRAS
Reserved on :21.04.2021
Pronounced on : 23.08. 2021

CORAM
THE HONOURABLE MR. JUSTI CE P. VELMURUGAN

Crl.A No.246 of 2019

Revat hi .. Appellant/Victim
Vs.

1l.State rep by is
The I nspector of Police,
W35 Al Winen Police Station-Thanbaram
(I'n crime No: 38 of 2014)
Kanchi puram Di strict. .. 1st Respondent/ Conpl ai nant

2. Ayyanr aj .. 2 Respondent/ Accused

PRAYER: This Crimnal Appeal is filed under Section 372 of
Crimnal Procedure Code, to set aside the acquittal of the
accused passed by the |earned Sessions Judge, Mhila Court of
Chengal pattu in S.C No.108 of 2016 dated 14.03.2019 and
convicting the second respondent/accused under Section 376 and
417 of 1.P.C

For Appel | ant X M. P. Kal i nut hu
For R1 X Ms. T. P. Savi t ha
Govt. Advocate (Crl. Side)
For R2 : M . S. Dor ai sany
JUDGVENT

This Crimnal Appeal has been filed to set aside the
acquittal of the accused passed by the |earned Sessions Judge,
Mahila Court of Chengalpattu in S C No.108 of 2016 dated
14. 03. 2019 and to convict the second respondent/accused.

2. The first respondent/police registered a case against
the second respondent in Crine No.38 of 2014 for the offence
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puni shabl e under Sections 376 and 417 of Indian Penal Code
(herein after referred to as 'IPC for short).

3. After investigation, laid a charge sheet before the
Judi ci al Magistrate, Tanmbaram After conpleting formalities, the
| earned Magi strate taken charge sheet on file in PRC No.22 of
2016 and since the offences are exclusively triable by the
Court of Session, the case was conmtted to the |earned
Principal District and Sessions Judge, Chengal pattu.

4. The learned Principal D strict and Sessions Judge,
Chengal pattu taken the case on file in S. C No.108 of 2016 and
made over the case to the Sessions Judge, Mahila Court,
Chengal pattu, since the offences are against the wonman. The
| earned Sessions Judge, WMhila Court of Chengal pattu, after
conpleting the formalities, framed charges against the second
respondent/accused for the offences under Sections 376 and 417
of | PC.

5. In order to prove the case of prosecution, on the side
of the prosecution as many as 15 wi tnesses were exam ned as PW1
to PW15 and 9 docunents were nmarked as Ex.Pl to Ex.P9, besides
3 material objects MO 1 to MO 3 were exhibited.

6. After conpletion of evidence of the prosecution
W tnesses, incrimnating circunstances <culled out from the
evi dence of the prosecution w tnesses were put before the second
respondent/accused and questioned under Section 313 of Crimna
Procedure Code wherein he denied the sane as false and pl eaded
not guilty. On the side of the defence, the second
respondent/accused was examned as DW1 and one docunent was
mar ked as Ex. R1.

7. The Trial Court after hearing the argunents advanced on
either side and also considering the naterials available on
record, found the second respondent/accused not quilty for the
charged offences and he was acquitted by judgnent dated
14.03.2019. Challenging the said judgnent of acquittal, the
victimhas filed the present crimnal appeal before this Court.

8. The Ilearned counsel for the appellant/victim would
submit that on 11.03.2014, accused with an intention to commt
sexual assault, had taken the appellant/victim to a secluded
pl ace and against her will, commtted rape on her, due to which
she becanme pregnant and begotten a child. During investigation
DNA test was conducted and it reveals that the second
respondent/accused is the biological father of the child born to
the appellant/victim Though the learned Trial Judge acquitted
the second respondent/accused on the ground that the conplaint
was belatedly filed, it is settled proposition of law that nere
delay in filing conplaint is not a ground to acquit the accused.
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9. He would further contend that the DNA test report proved
that the second respondent/accused is the biological father of
the <child born to the appellant/victim The accused was
initially known as a friend to the appellant. Subsequently, they
| oved each other, second respondent made a false prom se that he
woul d marry her and against her will, he has commtted rape, due
to which she got pregnant. Wen the appellant/victim inforned
the sane to the second respondent/accused, he refused to marry
her and asked her to abort the fetus and he also provided
medi cal expenses for abortion. Thereafter, the second respondent
I nformed the appellant that his parents are not agreeing for the
marriage and they nade an arrangenent to get himmarry wth sone
other girl. Thereafter, the appellant had filed a conplaint
agai nst the second respondent/accused. Therefore delay occurred
in lodging the conplaint has been properly explained by the
appel lant, which could not be sinply thrown away. PW 3/victim
has clearly stated that she has not given any consent and the
second respondent only taking advantage of the fact that she
|loves him and all of a sudden, he raped her. The second
respondent/accused also nade a false promse to marry the
appel lant/victim and subsequently, he refused to marry her and
therefore the appellant/victim made the conplaint against the
second respondent/victim

10. Learned counsel for the second respondent/accused woul d
submt that the appellant and the second respondent are known to
each other and also relatives and they fell in love with each
other and during love affair, he also had intinmacy, due to which
she got pregnant. The appellant herself filed a petition before
the Famly Court <claimng naintenance against the second
respondent/accused and hence it is proved that they are living
as husband and wfe. Therefore, once she stated that they are
living as husband and wfe and claimng nmaintenance, the
question of comm ssion of rape would not all arise. Further the
appellant is a nedical student and she very well knows the
consequences of the illegal physical relationship. Therefore,
the evidence of the appellant is not trustworthy, since know ng
fully well about the consequences of the physical relationship,
voluntarily she had sexual intercourse wth the accused.
Therefore, there cannot be any rape as alleged by the
appellant/victimand it is only a consensual sexual relationship.

11. The trial court rightly appreciated the entire evidence
and acquitted the second respondent/accused. In order to extract
noney from the second respondent/accused, the appellant/victim
has filed the present appeal. There is no perversity in the
judgnment of acquittal made by the trial Court and hence the
appeal is liable to be dism ssed.
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12. Learned CGovernnent Advocate (Crl. Side) would submt
t hat on receipt of conpl ai nt from the victim first
respondent/police registered a case and filed charge sheet and
proved the case beyond all reasonable doubt. However, the Tria
Court after going through the nmaterials found that the second
respondent has not commtted any offence under Sections 376 and
417 I PC as all eged by the appellant/victimand acquitted him

13. Heard the |earned counsel appearing for t he
appel lant/victim and the |earned counsel appearing for the
second respondent/accused and the |earned Governnent Advocate
(Crl.Side) appearing for the first respondent/State and perused
the materials available on record and also the judgnent of the
trial Court.

14. The case of the prosecution is that the appellant and
the second respondent |oved each other. In the year 2007 the
appel lant was studying Nursing Course, the second respondent
used to cone to neet her frequently and they both went to
various places. On 11.03.2014, the second respondent called the
appellant/victimto neet at Chennai, while he was attending his
friend's marriage. Thereafter, he took her to his friend s house
and the second respondent made a false promse that he would
marry her and against her will, he commtted rape, due to which
she got pregnant. Thereafter, the second respondent refused to
marry her and asked her to abort the child. Subsequently, the
second respondent informed the appellant that his parents are
not agreeing for the marriage and they nmade an arrangenent to
get marry with sonme other girl. Therefore, the appellant had
filed a conplaint, which ended in acquittal.

15. This Court, being an Appellate Court, is a final Court
of fact finding Court, which has to necessarily re-appreciate
the entire evidence and give an independent finding.

16. The Trial Court framed charges against the second
respondent for the offence under Sections 376 and 417 |PC. The
all eged offence of rape said to have taken place on 11.03.2014
and the appellant/victim mde a conplaint on 15.04.2014. 1In
order to prove the charges, on the side of prosecution totally
15 witnesses were examined as PW1 to PW15 and 9 docunents were
marked as Ex.Pl to Ex.P9 and 3 material objects were exhibited.
On the side of defence, the accused hinself was exam ned as
DW1. The victim was exam ned as PW3 and she has deposed that
she knows the second respondent even from the year 2007 and the
accused used to visit her village and they both went to many
pl aces. That being the relationship between the appellant/victim
and the second respondent/accused, the allegation of the rape
said to have commtted by the accused is not acceptable.
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17. Further, it is seen that during the exam nation, she
had clearly admtted that she, being a Nurse and working in
hospital, knows the consequences about pre-marital sexua
intercourse. In her evidence, she has stated that when he cane
to Chennai, as requested by him she went along with the second
respondent and he took her to his friend s house during that
time he nade a false prom se and had sexual intercourse with her
and subsequently, refused to marry her.

18. The second respondent/accused was exam ned as RW1 and
he denied the allegation of rape. The fact remains that the
appellant has filed a case in D.V.No.16 of 2017 before the
Judi cial Magistrate, Chengal pattu, in which, she has stated that
the second respondent/accused is her husband which clearly shows
that the appellant, with an intention to extract noney from the
second respondent/accused has initiated the above proceedings
and also this crimnal appeal.

19. Though the appellant has stated that at the tinme of
all eged incident on 11.03.2014, the accused forcibly raped her
by tearing her clothes, the fact remains that she did not file
any conplaint imediately soon after the alleged rape and she
gave conplaint only after a nonth, which act creates suspicion
on the statenent of the appellant/victim The evidence of the
appel l ant/victi m does not inspire confidence of the Court.

20. Even though, the DNA test proved that the second
respondent had sexual intercourse with the appellant/victim
whet her the second respondent committed forceful rape or wth
consent of the appellant, has to be deci ded.

21. A careful reading of the evidence of the victimand her
deposition before the Court and the conplaint, would go to show
that there are contradictions and the sane are not cogent and
trustwort hy.

22. It is well settled proposition of law that while
interfering with judgnment of acquittal, the Appellate Court
must be nore cautious and has to see whether there is any
conpelling circunstances to take a different view. Further, when
two views are possible, the view which favours the accused has
to be taken into account and benefit of doubt should be extended
to the accused. Unless, there are conpelling circunstances, an
Appel l ate Court should not interfere with an order of acquittal.

23. In this case, there is no conpelling circunstances

arise for this Court to take a different view and to interfere
with the judgnent of acquittal nmade by the Court bel ow.
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24. Therefore, under these circunstances, this Court does
not find any nerit in the appeal. Hence, the appeal is liable to
be di sm ssed. Accordingly, the sane is dism ssed.

Sd/ -
Assi stant Registrar (CS-11)

/'l True Copy //

Sub Assi stant Registrar

dni cqi
To

1. The Sessions Judge,
Mahi | a Court of Chengal pattu.

2.-do- through Principal Session Judge, Chengal pattu.
. The Judicial Magistrate, Chengal pattu.
. The Judicial Magistrate, Tanbaram

.-do- through Chief Judicial Mgistrate, Chengal pattu,

o 0 b~ W

. The Inspector of Police,
W35 Al Wnen Police Station-Thanmbaram
Kanchi puram Di stri ct.

7. The Public Prosecutor,
Hi gh Court, Madras.

Copy to
The Section Oficer, Crimnal Section, H gh Court, Madras.

+1CC to M s. S. Dor ai sany, Advocate, SR No. 42132
Crl.A No.246 of 2019

SPD( CO)
B. VC (01/11/2021)
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