IN THE H GH COURT OF JUDI CATURE AT NMADRAS
DATED : 18.02. 2021
CORAM :
THE HONOURABLE MS. JUSTI CE V. M VELUNVANI
C. M A Nos. 2321 of 2019 & 323 of 2021
and
C. M P. No. 2223 of 2021
C. M A No. 2321 of 2019:
1. Jayamani
2. Si ngar am ... Appellants / Petitioner
Vs.

1. Jeyant hi
2. The New I ndi a Assurance Conpany Limted,

87, MG Road, Fort, Minbai,

D visional Ofice : 29,

Par amat hi Road,

Nanmakkal . ... Respondents / Respondents
C. M A No. 323 of 2021:
The New I ndia Assurance Conpany Limted,
87, MG Road, Fort, Minbai,

Di visional Ofice : 29,
Par amat hi Road,

Namakkal . ... Appellant / Respondent 2
Vs.

1. Jayamani

2. Si ngar am ... Respondents 1 & 2 / Petitioner 1 & 2

3. Jeyant hi ...3"d Respondent / 1st Respondent

(R3 renai ned exparte before Tribunal.
Hence, notice to R3 dispensed wth)

Common Prayer : These Cvil Mscellaneous Appeals are filed

under Section 173 of the Mtor Vehicles Act, 1988, against the
Judgnent and Decree dated 16.11.2018 nade in MC O P.No.62 of
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2017 on the file of the Mtor Accident Cains Tribunal, The
Principal D strict Court, Namakkal .

In C.MA No.2321 of 2019:

For Appellants : M. T.S. Art hanar eeswar an
for M. C. Paraneedharan

For R1 : St eps not taken

For R2 : M . M Kri shnanoort hy

In C.M A No.323 of 2021:
For Appel | ant : M . M Kri shnanoort hy

For RR1 & 2 : M. T.S. Art hanar eeswar an
for M. C. Paraneedhar an

COMMON JUDGMENT

These Civil M scel |l aneous Appeal s have been filed agai nst
the award dated 16.11.2018 made in M C O P.No.62 of 2017 on the
file of the Mdtor Accident Cains Tribunal, Principal District
Court, Nanmakkal .

2.Both the appeals arise out of the sane accident and
same award and hence, they are disposed of by this comon
judgnment. The parties are referred to as per their respective
ranks in the claimpetition for the sake of conveni ence.

3. The claimants filed the above said claim petition
claimng a sum of Rs.25,00,000/- as conpensation for the death
of their son Viz., Arthanareeswaran, who died in the accident
that took place on 13.08.2016 against the respondents, being the
owner and insurer of the lorry respectively.

4. According to the claimants, on 13.08.2016 at about
11.30 P.M, while the said Arthanareeswaran was riding his
notorcycle bearing Registration No. TN 34 X 0043 from West to
East on t he Er ode - Ti ruchengode Mai n Road near
Raj agoundanpal ayam Bus Stop and Mini yappan Tenple, the driver of
the lorry bearing Registration No.TN 28 W 6161, stopped the
lorry negligently at the Raj agoundanpal ayam Bus Stop where there
was no |light, w thout any signal or precaution due to which the
said Arthanareeswaran |ost his balance and dashed on the lorry
and thus the accident occurred. In the accident, the said
Art hanar eeswar an sustai ned severe injuries all over the body and
died. Inmediately after the accident, the said Arthanareeswaran
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was taken to CGovernnment Hospital, Tiruchengode. The Doctors who
exam ned the said Arthanareeswaran has informed that he was
brought dead. Therefore, the claimants filed the above said
claim petition claimng a sum of Rs.25,00,000/- as conpensation
for the death of their son against the respondents, being the
owner and insurer of the lorry respectively.

5. The 1st respondent-owner of the lorry remained exparte
before the Tri bunal .

6. The 27 respondent-Insurance Conpany filed counter
statenment and denied all the avernents nade by the clainmants.
According to 2 respondent, the lorry bearing Registration No.TN
28 W 6161 was parked on the left side of the road and the
deceased who rode the notorcycle bearing Registration No. TN 34 X
0043 without noticing the lorry which was parked on the |eft
side of the road, canme in a rash and negligent manner and dashed
against the parked lorry. Therefore, the accident has occurred
only due to negligence on the part of the deceased and there is
no negligence on the part of the driver of the lorry belonging
to 1st respondent. Hence, the 2" respondent is not |iable to pay
any conpensation to the claimnts. The 2 respondent denied the
age, avocation and incone of the deceased. In any event, the
guantum of conpensation clained by the claimants is highly
excessi ve and prayed for dism ssal of the claimpetition.

7.Before the Tribunal, the 2" clainmant exam ned hinself
as P.W1, one Singaravel, eyewitness to the accident was
examned as P.W2 and one Ganesan was exanmned as P.W3 and 8
docunents were nmarked as Exs.Pl1 to P8. The 2% respondent-
I nsurance Conpany did not let in any oral and docunentary
evi dence.

8. The Tribunal <considering the pleadings, oral and
docunentary evidene, held that both the deceased as well as the
driver of the lorry belonging to 1st respondent are equally
responsible for the accident, fixed negligence in the ratio
50% : 50% awarded a sum of Rs.9,37,200/- as conpensation and
directed the 20 respondent-I|nsurance Conpany to pay 50% of the
award amount, i.e., Rs.4,68,600/- as conpensation to the
cl ai mant s.

9.To set aside the portion of the award fixing 50%
contributory negligence on the part of the deceased and for
enhancenent of conpensation, the clainmants have cone out with an
appeal in C MA No.2321 of 2019. To set aside the award dated
16.11. 2018 nmade in MC O P.No.62 of 2017 fixing 50% negligence
on the part of the driver of the lorry and 50% liability on the
part of the 2nr respondent, the 27 respondent-I|nsurance Conpany
has cone out with appeal in C M A No.323 of 2021.
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10. The |learned counsel appearing for the claimnts
contended that the driver of the lorry belonging to 1st
respondent parked the lorry in a negligent manner w thout any
indi cator. The accident occurred at 11.30 P.M Due to darkness,
t he deceased could not see the parked lorry and dashed on the
|lorry. The accident occurred only due to negligent parking by
the driver of the lorry belonging to 1st respondent, insured with
2rd  respondent. The Tribunal ought to have fixed entire
negligence on the part of the driver of the lorry. The deceased
was aged 24 years, working as Wirker in Printed Wite R ce Gunny
Bags Shop, Koottappalli, Tiruchengode, Nanakkal and was earning
a sum of Rs.15,000/- per nonth. The Tribunal erroneously fixed
meagre sum of Rs.6,000/- per nonth as notional inconme of the
deceased and prayed for setting aside the portion of the award
fixing 50% contributory negligence on the part of the deceased
as well as for enhancenent of conpensation and for dism ssal of
C.M A No.323 of 2021, filed by the 2mM respondent-Insurance
Conpany.

11. Per contra, the |earned counsel appearing for the 2n
respondent - I nsurance Conpany contended that acci dent has
occurred only due to rash and negligent riding by the deceased.
The deceased suddenly applied brake and dashed on the backside
of the parked lorry and caused the accident. F.I.R was
regi stered based on the conplaint given by the 2rd clainmant,
f at her of the deceased. The  Tri bunal W t hout properly
appreciating the F.I.R, Rough Sketch and final report,
erroneously fixed 50% negligence on the part of the driver of
the lorry belonging to 1st respondent. The claimants failed to
prove the avocation and incone of the deceased. In the absence
of materials with regard to avocation and incone, the Tribunal
rightly fixed a sum of Rs.6,000/- per nonth as notional incone
of the deceased. The <claimants are not entitled for any
enhancenment and prayed for setting aside the portion of the
award fixing 50% negligence fixed on the part of the driver of
the lorry, 50% liability on the part of the 2nr respondent-
| nsurance Conpany and for dismssal of C MA No.2321 of 2019,
filed by the clai mants.

12. Heard the | earned counsel appearing for the clainmants
as well as the |earned counsel appearing for the 2nr respondent
and perused the entire nmaterials on record.

13.1t is the case of the claimants in the claim petition
that driver of the lorry belonging to 1st respondent going in
front of the notorcycle ridden by their son, suddenly stopped
the lorry without any indication in a place where there was no
light. Due to the sane, their son lost control and dashed on the
lorry, fell down from the notorcycle and sustained injuries and
died. To substantiate their contention, they examned the 2
claimant as P.W1, one Singaravel, eyewitness to the accident as
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P.W2. Both PPW1 & P.W2 deposed as that of the avernents in
the claim petition. They marked F.1.R , Rough Sketch and Fi nal
Report as Exs.Pl, P3 & P4 respectively. F.1.R was registered
agai nst the driver of the lorry belonging to 1st respondent. In
the F.1.R, it was stated that lorry was parked on the left hand
side of the road, deceased applied brake, lost his control and
dashed on the backside of the lorry. Contrary to the F.1.R, the
2 claimant and eyewitness as P.W1 & P.W2 respectively have
deposed that driver of the Ilorry going in front of the
notorcycle rode by the deceased, suddenly applied brake and
deceased dashed on the backside of the lorry. The claimants have
filed and marked Rough Sketch as Ex.P3, which shows that
accident occurred on the left hand side of the road. Police
after investigation, closed the F.I.R as charges abated. The
copy of the final report was served on the 27 claimnt. The
Police instead of the closing the case as m stake of fact, filed
final report as charges abated as if the F.I.R was registered
agai nst the deceased. Considering the above materials placed
before it, the Tribunal held that lorry was parked on the |eft
hand side of the road wi thout any indicator and driver of the
lorry without following The Rules of the Road Regul ations 1989,
erroneously parked the lorry and contributed negligence. The
Tribunal further held that deceased also contributed negligence
to the accident and fixed 50% negligence each on the part of the
deceased as well as on the part of the driver of the lorry
bel ongi ng to 1st respondent.

14. From the nmaterials on record, contents of F.I.R and
evidence of P.W1 & P.W2, it is seen that deceased on seeing
the parked lorry in the dark |ight, suddenly applied brake, |ost
control and dashed on the backside of the lorry. The accident
has occurred on the broad road. The deceased ought to have been
careful while riding the vehicle at 11.30 P.M Hence, the
Tribunal fixed 50% contributory negligence on the part of the
deceased. The 2 respondent-I|nsurance Conpany has not let in any
evidence to show that lorry was parked with indicator. Police by
non-application of mnd closed the charge sheet as abated.
Considering the entire materials on record, 50% negligence fixed
on the part of the deceased is excessive and the same is reduced
to 25% and 75% negligence is fixed on the part of the driver of
the lorry. The 2m respondent-Insurance Conpany is liable to pay
75% of the conpensation arrived.

15. As far as quantum of conpensation is concerned, the
claimants in the claim petition have stated that deceased was
aged 24 years, working as Wrker in Printed Wite R ce Gunny
Bags Shop, Koottappalli, Tiruchengode, Nanakkal and was earning
a sum of Rs.15,000/- per nonth. In the grounds of appeal, the
claimants have stated that deceased was earning a sum of
Rs. 10,000/ - per nonth. They failed to prove the sane. In the
absence of materials with regard to avocation and incone, the
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Tribunal fixed a sum of Rs.6,000/- per nonth as notional incone
of the deceased. The accident occurred in the year 2016 and the
notional incone fixed by the Tribunal is neagre. Considering the
year of accident, a sum of Rs.10,000/- per nonth is fixed as
notional incone of the deceased as clained by the clainmants in
the grounds of appeal. The deceased was aged 24 years at the
time of accident, multiplier '18 applied and 40% enhancenent
granted towards future prospects are proper. The deceased was a
bachelor at the time of accident and the Tribunal has rightly
deducted 50% towards personal expenses of the deceased. Thus,
the conmpensation awarded by the Tribunal towards |oss of
dependency S nodi fi ed to Rs. 15, 12, 000/ - {Rs. 14, 000/ -
[(Rs.10,000/- + Rs.4,000/- (40% of Rs.10,000/-)] X 12 X 18 X
1/2}. The claimants who are the parents of the deceased have
|l ost their son at young age. Hence, the claimants are entitled
to a sum of Rs.40,000/- each towards |oss of |ove and affection.
The anpunts awarded by the Tribunal towards funeral expenses and
| oss of estate are just and reasonable and hence, the sane are
confirmed. Thus, the conpensation awarded by the Tribunal 1is
nodi fied as foll ows:

S am“fﬁgﬁtb Amount awarded Award confirned
hb Descri ption Tribunaly by this Court or enhanced or
(Rs) (Rs) grant ed

1. Loss of
dependency 9, 07, 200/ - 15, 12, 000/ - Enhanced

2. Loss of one ) 80. 000/ - & ant ed
and affection '

3. Funeral .
expenses 15, 000/ - 15, 000/ - Confi r med

4. Loss of .
est at e 15, 000/ - 15, 000/ - Confi r ned
Tot al Rs. 9, 37,200/ - Rs. 16, 22, 000/ - Enhanced by
50% of award Rs. 7,47, 900/ -
anount Rs. 4, 68, 600/ - - (Rs. 12, 16, 500/ -
75% of award -
anmount - Rs. 12, 16,500/ - Rs. 4, 68, 600/ -)

16. The total conpensation awarded by the Tribunal at
Rs. 9, 37,200/- is hereby enhanced to Rs. 16, 22,000/- together wth
interest at the rate of 7.5% per annum from the date of petition

till the date of deposit. The 2m respondent-I|nsurance Conpany is
directed to deposit 75% of the award anount, (i.e.,
Rs.12,16,500/-) now determned by this Court, along wth
proportionate interest and costs, less the anmount already

deposited, if any, within a period of six weeks fromthe date of
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receipt of a copy of this comon judgnent, to the credit of
MC O P.No.62 of 2017 on the file of the Mtor Accident C ains
Tribunal, Principal District Court, Namakkal. On such deposit,
the claimants are permtted to withdraw their respective share
of the award anount, now determned by this Court, as per the
ratio of apportionnment fixed by the Tribunal, along wth
proportionate interest and costs, less the anobunt if any,
already w thdrawn by naking necessary applications before the
Tri bunal. No costs.

17.1n the result, C MA No.2321 of 2019, filed by the
claimants is partly allowd and in view of the sane,
C.MA No.323 of 2021, filed by the Insurance Conpany is
di sm ssed. Consequently, the connected M scell aneous Petition is
cl osed. No costs.

Sd/ -
Assi stant Regi strar

/'l True Copy //

Sub Assi stant Registrar
kr k

To
The Principal D strict Judge,
Mot or Accident Cains Tribunal,
Nanmakkal .
Copy To

The Section Oficer,

V. R Section,

H gh Court, Madras.
+lcc to M. MKrishnanoorthy, Advocate SR No.9875

C. M A Nos. 2321 of 2019 & 323 of 2021

SRA( CO)
RVM 28/ 10/ 2021)
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