IN THE HIGH COURT OF JUDICATURE AT MADRAS

RESERVED ON : 09.08.2021
PRONOUNCED ON : 16.08.2021

CORAM
THE HONOURABLE MR.JUSTICE C.SARAVANAN

W.P.No.10251 of 2020
and M.P.Nos. 12464 & 12466 of 2020
( Through Video Conferencing )

R.J.Gajendra Kumar .. Petitioner
vs

1.The Government of Tamil Nadu,
Rep.by its Additional Chief Secretary to Government,
Tourism, Culture and Religious Endowments Department,
Secretariat, Chennai 600 009.

2.The Commissioner of Tourism,
Department of Tourism,
Tamil Nadu Tourism Complex,
No.2, Wallajah Road,
Chennai 600 002. .. Respondents

Prayer: Writ petition filed under Article 226 of the
Constitution of 1India praying for issuance of a writ of
Certiorarified Mandamus, calling for the impugned proceedings
of the 1°" respondent in Letter No0.4937/T2-1/2019-5 dated
22.07.2020, quash the same and consequently direct the 1°°
respondent to include the petitioner's name in the appropriate
place in the regular panel for the year 2017-18 and consider
the petitioner for promotion to the post of Assistant Director
of Tourism with effect from 01.09.2017.

For Petitioner : Mr.G.Rajagopal, Sr.Counsel
for Mr.L.P.Maurya

For Respondents : Mr.L.S.M.Hasan Fizal
Government Advocate.

ORDER

This is the second round of litigation. The petitioner
has challenged the impugned order dated 22.07.2019 bearing
reference No0.4937/T2-1/2019-5 of the 1% respondent passed
pursuant to an order dated 24.10.2019 of this Court in
W.P.N0.18392 of 2019. Relevant portion of the impugned order
reads as follows:-

“3. Based on the orders of the Hon'ble High
Court dated 24.10.2019, vyour representation
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lSt

mentioned 1n the reference cited were

examined.

4. It 1is pertinent to note that you have
passed 10th  sta (SSLC) on March 1982 and

joined H.Sc(+1) first year during the
academic year 1982-83 on 12.07.1982. In the
meantime, you were appointed as Junior

Assistant on compassionate grounds and joined
in Tourism department on 25.05.1983. Later
you have got admitted 1in the second year
Foundation Course directly in Madurai Kamaraj
University- Open University during 1984 and
then passed a Degree in Commerce through
Distance Education during 1987.

5. In this regard, it 1s informed that in
G.0.(Ms.)No.107, Personnel & Administrative
Reforms (M) Department, dated 18.08.2009,
orders have Dbeen issued prescribing the
degree qualification in the pattern of 10,
+2, +3 for appointment/promotion to Public
Services. In Letter No.33448/M/2010-4,
Personnel and Administrative Reforms (M)
Department, dated 03.12.2010, it has been
clarified that a degree awarded by the Open
Universities after passing Pre-Foundation
Course and two years Foundation Course
through Open University cannot be recognized
a degree as per University Grants Commission
norms for the purpose of employment /
promotion in Public Services since such Pre-
Foundation Course and 2 vyear Foundation
Course are not contemplated in the University
Grants Commission Regulations.

6.Further, in G.O. (Ms) NO.144, P & AR (M)
Department, dated 20.11.2017, orders were
issued that the Foundation Courses offered by
various Universities are not equivalent to

Higher Secondary Course (+2). As per Section
25 of the Tamil Nadu Government Servants
(Conditions of Service) Act, 2016, for
appointment to public service, a degree

should be in the pattern of 10, +2, +3. As
per Rule 5 of the Special Rules for the post
of Tourist Officer, educational qualification
of degree 1is prescribed for appointment to
the post of Tourist Officer from Assistant
Tourist Officer Grade II by Recruitment by
transfer.

7.Considering the above orders and rules, it
is found that you have not passed the degree
in the regular pattern of 10 + 2 + 3 (i.e.
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Course (+2). Hence you are not qualified to
hold the post of Tourist Officer/Publication
Officer.

8.I am also to inform you that there is no
specific direction in the order dated
24.10.2019 in W.P.No0.18392 of 2019 to promote
you as Assistant Director. Therefore, your
request to promote to the post of Assistant
Director is not feasible as per the rules in
force.”

2. By the impugned proceedings in Letter No.4937/T2-
1/2019-5 dated 22.07.2020 the petitioner has been informed
that the petitioner was neither qualified to be appointed to
the post of Tourist Officer on promotion from the post of
Assistant Tourist Officer Grade II and therefore the request
of the Petitioner to promote to the post of Assistant Director
was not feasible as per the rules in force.

3. It has been further observed that there was no
specific direction in the order dated 24.10.2019 in
W.P.N0.18392 of 2019 to promote the petitioner as an Assistant
Director of the second respondent- Department of Tourism in
terms of letter No.33448/M/2010-4, Personnel and
Administrative Reforms (M) Department, dated 03.12.2010 and
G.0.Ms.No.144, P & AR (M) Department, dated 20.11.2017.

4. The learned Senior counsel submits that the petitioner

was appointed as a Tourist Officer with the 2nd respondent in
the panel 2009-2010 and that his service was later regularised
in the year 2017 vide G.0.Ms.No.224 Tourism Culture and
Religious Endowments Department dated 16.10.2017.

5. The case of the petitioner 1s that the petitioner

completed SSLC (10" standard) during the academic year 1981-82
and thereafter joined H.Sc (+1) first year on 12.07.1982.

6. The learned Senior further submits due to the demise
of his father, the petitioner could not pursue his education
in the school. The petitioner was appointed on compassionate

ground by the 2nd respondent Tourism Department on 25.05.1983
as a Junior Assistant.

7. As the petitioner was unable to attend regular school

as he was employed with the 2"® respondent, the petitioner
joined the Madurai Kamaraj Open University during April 1984
and completed U.G in B.Com., during October 1987, P.G.Diploma
in Tourism in May 1993 and M.Com.,during April 2003 through
Distance Education in Madurai Kamaraj University. The
petitioner also completed P.G.Diploma in Personnel Management
during June 1991 through the Distance Education programme in
Annamalai University.
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8. Learned Senior Counsel submits that the petitioner was
fully qualified and therefore the petitioner represented
before the first respondent to consider his name for promotion
to the post of Assistant Director.

9. Since the representation was not considered, the
petitioner approached this Court in W.P.No.18329 of 2019. By

an order dated 24.10.2019, this Court directed the 18t
respondent to consider the representation of the petitioner
dated 13.05.2019 and pass appropriate orders on merits.

10. Learned Senior Counsel submits that the views of the

15t respondent in the impugned order dated 22.07.2020 are not
correct. It is submitted that the impugned order refers to
G.0.(Ms.)No.107, Personnel & Administrative Reforms (M)

Department, dated 18.08.20009.

11. He submits that G.0.(Ms.)No.107, Personnel &
Administrative Reforms (M) Department, dated 18.08.2009 was
not in force when the petitioner obtained U.G in B.Com during
October 1987 from the Madurai Kamaraj Open University under
the distance education programme.

12. It 1is further submitted that the Tamil Nadu
Government Servants (Conditions of Service) Act, 2016 was made
only in the year 2016 and therefore the restriction if any
under the new Act would not operate retrospectively against
the petitioner and disqualify him.

13. The learned Senior Counsel for the petitioner further
submits that Section 25 of the said Act cannot be to the
prejudice of the petitioner in the light of Section 54 of the
aforesaid Act.

14. The learned Senior counsel for the petitioner
therefore submits that 1f the ©petitioner's qualification
stands recognized in terms of Section 54 of the Tamilnadu
Government Servants ( Conditions of Service) Act, 2016 then
there is no basis on which either the petitioner’s appointment
to the post of a Tourist officer can be questioned or the
petitioner denied promotion to the post of an Assistant
Director of the respondents.

15. The 1learned Senior counsel for the petitioner has
referred to the additional typed set of documents filed by the
Petitioner. He has referred to G.0.Ms.No.528 Personnel and
Administrative (Per A) dated 18.05.1985 which conferred
recognition for qualification to persons who have completed
Pre-Foundation and Foundational Course of Madurai Kamaraj
University before the getting their UG degree. He has referred
to relevant portion from G.0.Ms.No.528 Personnel and
Administrative (Per A) dated 18.05.1985 which reads as under:-

W 3. The Government after careful
consideration direct that the Pre-Foundation
Course of the Madurai Kamaraj University -
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to the 10 years S.S.L.C of the Tamil Nadu
Government for the purpose of entry into
Public Services in this State. The
Government also direct that the two years
Foundation Course of the Madurai Kamaraj
University - Open University be recognised
as equivalent to Higher Secondary (+2)
course of the Tamil Nadu Government for
purpose of entry into Public Services in
this State”.

16. He therefore submits that 1in para no.6 of the
impugned order, 1in which it 1s stated that the Foundation
Courses offered by various Universities are not equivalent to
Higher Secondary Course is not correct. He submits that under
Section 54 of the Tamil Nadu Government Servants (Conditions
of Service) Act, 2016 unless a contrary intention is expressly
indicated therein, nothing contained in the Act shall
adversely affect any person who was a member of any service on
the date of coming into force of the provisions of this Act.

17. Defending the impugned order, the learned Government
Advocate states that in G.0.Ms.No.107, Personnel &
Administrative Reforms (M) Department, dated 18.08.2009 has
prescribed qualification. For appointment/promotion in Public
Services, the petitioner was required to have graduated in the
regular pattern of 10 +2 +3.

18. It 1s submitted that the petitioner should have
attended and completed Plus Two (+2) Dby attending regular
schools and cleared the exam therefore the petitioner was
neither qualified to be appointed to the post of Tourist
Officer nor entitled to be promoted in the next higher post as
an Assistant Director.

19. It is further submitted that in Letter
No.33448/M/2010-4, Personnel and Administrative Reforms (M)
Department dated 03.12.2010 it has been clarified that a
degree awarded by the Open Universities after passing Pre-
Foundation Course and two years Foundation Course through Open
University cannot be recognized a degree as per University
Grants Commission norms for the purpose of
employment/promotion in Public Services.

20. The learned Government Advocate for the respondents
further submits that in G.0.Ms.No.144, Personnel and
Administrative Reforms (M) Department dated 20.11.2017, it has
been clarified that the Foundation Courses offered by wvarious
Universities are not equivalent to Higher Secondary Course
(+2) .

21. It is therefore submitted that after examination of
the petitioner's representation dated 13.05.2019, it has been
correctly concluded that the petitioner was not qualified to
hold the post of Tourist Officer/Publication Officer and
therefore his request to promote him to the post of Assistant
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22. He further submits that the petitioner has given a
representation for promotion to the post of Assistant Director
and since the petitioner did not have requisite qualification
in the feeder category post of Tourist Officer he was not
entitled for any promotion.

23. He further submits that the Panel for the post of
Tourist Officer for the vyear 2009-2010 was issued vide
G.0.Ms.No.100, Tourism and Culture Department, dated
20.07.2011 after the amendment to the Special Rules for the
post of Tourist Officer came 1into force on 06.08.2010 wvide
G.0.Ms.No.174, Tourism and Culture (T2) Department, which
prescribed the qualification of “ A degree” for recruitment by
transfer from the post of Assistant Tourist Officer Grade-II.

24. It is submitted that the petitioner has not completed
H.Sc. and therefore Foundation Course of Madurai Kamaraj
University disqualified the petitioner and therefore this
petition was considered for promotion based on the degree in
Commerce obtained through the Distance Education of Madurai
Kamaraj University.

25. He submits that the petitioner was promoted to the
post of Tourist Officer for the panel year 2009-2010
considering the qualifications prescribed under Rule 5 (b)
(iii) of the Specific Rules for the post of Tourist Officer
(Degree qualification not ©prescribed) wvide G.0.Ms.No.246,
Information & Tourism (T2) Department dated 03.09.1991.

26. I have considered the arguments advanced by the
learned Senior counsel for the petitioner and the learned
Government Advocate for the first and second respondents. I
have perused the affidavit filed in support of the present
Writ Petition and the counter affidavit filed by the
respondents and also reply affidavit filed by the respondents.
I have also examined the impugned order passed by the first
respondent.

27. The Hon'ble Supreme Court in Chandrakala Trivedi
Vs. State of Rajasthan, (2012) 3 SCC 129 has held that the
word “equivalent” must be given a reasonable meaning since the
expression “equivalent” means that there are some degrees of
flexibility or adjustment which do not lower the stated
requirement.

28. A Full Bench of this Court in Nadar Thanga Shubha
Laxman Vs. State of Tamil Nadu, (2014) 3 CTC 433 was called
upon to answer as to whether the Equivalence Certificate
issued by the Committee constituted by the Government,
declaring that the degree obtained from one University was
equivalent to the degree obtained from yet another University
is only prospective 1in operation and answered the issue
ultimately as follows:-

“23. Also, in the present case, neither the
Equivalence Committee nor the Government
https:/hcservices.ecourts.gov.infhcsgvigs/rs in G.0.Ms.Nos.72, dated 30.04.2013 and



117, dated 02.07.2013, confined the wvalidity
of the degree obtained by the candidates to
operate prospectively, therefore, as per the
above judgments, when the vested rights are
created from the date of their acquisition of
equivalent degrees, the respondents cannot
take a stand that the degrees obtained by the
petitioners will only have prospective effect
from the date of issuance of Equivalence
Certificate. When both the Equivalence
Committee and the Government Order have
consistently not mentioned the effect of the
validity of the degree, it is not proper to
hold prospective by any one, more so, by the
Court. That apart, a degree or a certificate
issued by any University or competent
educational authorities always have the
effect on par with a decree issued by a
competent civil court. Besides, it 1is well
settled legal position that even an executing
court cannot go behind its degree and this
principle will mutatis mutandis undoubtedly
apply to the case on hand as well. ”

29. The Hon'ble Supreme Court in Prakash Chand Meena Vs.
State of Rajasthan, (2015) 8 SCC 484, wunder a similar
circular has observed that in the matter of eligibility
qualification, the equivalent qualification must be recognised
as such in the recruitment rules or Government Order existing
on or before the initiation of recruitment process.

30. Thus, the qguestion to be answered is whether the
petitioner was having a wvalid qualification for Dbeing
appointed either as a Tourist Officer and/or therefore whether
the petitioner was eligible to be promoted as an Assistant
Director?

31. The petitioner completed SSLC (10t" Standard) in the
year 1982. He was unable to continue his study in higher
secondary school due to wuntimely death of his father on
12.07.1982. Meantime, the petitioner was appointed as a Junior
Assistant on 25.05.1983 by the respondents on the
compassionate grounds.

32. Thereafter, the petitioner completed Foundation
Course second year in Madurai Kamaraj Open University during
April, 1984. Later, the petitioner joined in Madurai Kamaraj
Open University during April 1984 and completed U.G in B.Com.,
during October 1987, P.G.Diploma in Tourism in May 1993 and
M.Com.,during April 2003 through Distance Education in Madurai
Kamaraj University.

33. Prior to issue of G.0.Ms.No.242, Higher Education
(Bl) Department dated 18.12.2012 and G.0.Ms.No.107, Personnel
and Administrative Reforms (M) Department, dated 18.08.2009,
the petitioner had completed 3 year Diploma in lieu of Higher
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Annamalai University through its Distance Education programme.

34. When the petitioner was appointed as a Tourist
Officer on 01.08.2011 and posted in New Delhi both G.0.Ms.242
Higher Education (B1) Department dated 18.12.2012 and
G.0.Ms.No.107 Personnel and Administrative Reforms (M)
Department, dated 18.08.2000 were not in force.

35. As per G.0.Ms.No.1l07, Personnel and Administrative
Reforms (M) Department dated 18.08.2009 only those who
completed SSLC, +2 and thereafter had pursued Under Graduation
(U.G.) through open university were entitled to be considered
for appointment in the Government Services.

36. Prior to issue of G.0.Ms.No.1l07, Personnel and
Administrative Reforms (M) Department, dated 18.08.2009,
G.0.Ms. No.180, Personnel and Administrative Reforms (M)

Department, dated 11.09.2000 was 1in force. The relevant
portion of the said G.0.Ms.No.180, Personal and Administrative
Reforms (R) Department, dated 11.09.2000 is reproduced below:-

4@ el ufibglomTmsmer TS ol UNFeomaidHGL 0T JhmIdH
Qareter (Pl GeIBSHSHeTTG.  deueuTCD, SO BT LpgysiTen
LI6L &MV LD & LOT60TLLI&D G(LpeUTeL SIblSHMNHHUILIL L
L6L&HEMELHSLPHHIGHETTED HMhd Gersfl LeLHMLSHHINS (POD P6eVID
QUPHIGIUGD UL Wiy, Ul Ouely  oppid  (pSIBlmevil
UL L LULe DLy &6msiT SILILBLEEMEV & L SIbIHEITEL (LPEDDWIT S
QUPHISGIUGD UL Wiy, Ul Ouely  oppid  (p&IBlmevil
ULl SpAwappidEGT  SooTedd  SHE  GUTIU®sTs0
Gausmev aITWIINIDNG ABSHTTD defdHE DiTa hoaulBHaEng!.”

37. As per G.0.Ms.No.180, Personal and Administrative
Reforms (R) Department, dated 11.09.2000, Diploma, Graduation
and Post Graduation through Open University System were
treated on par with Regular Stream for the purpose of
employment in Public Service.

38. Scope of G.0.Ms.No.180, Personal and Administrative
Reforms (R) Department, dated 11.09.2000 was later explained
in G.O. Ms. G.0.Ms.No.217, Personnel and Administrative
Reforms. G.0.Ms.No.217, Personnel and Administrative Reforms
(K) Department, dated 08.09.2007 is reproduced below:-

ABSTRACT

Public Services - Qualifications - Recognition
of Course awarded under Open University System
by Tamil Nadu Open University as equivalent to
the corresponding awards of other Universities
in the State under regular stream for the
purpose of employment in public services -
clarification - issued.
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PERSONNEL AND ADMINISTRATIVE REFORMS (K) DEPARTMENT

G.0.Ms.No. 217
Dated : 08.09.2007

1. G.0.Ms.180, Personnel and Administrative
Reforms (R), Department, dt. 11.09.2000.

2. From the Registrar, Tamil Nadu Open
University Letter F.No.16(2)/Misc/2003, dt.
27.2.07.

ORDER:

In the Government order first read above,
it has been ordered that the Diploma /
Under Graduate / Post Graduate Degree
Courses offered by the Universities
recognised Dby the University Grands
Commission through open university system
shall Dbe considered as equivalent to
Diploma / Under Graduate / Post Graduate
Degree courses offered by those
Universities under regular stream for the
purpose of employment in public services.

2. In the letter second and read above,
the Registrar, Tamil Nadu Open
University has requested to 1ssue an
order to the effect that the
Certificates / Diploma / Degree and Post
Graduate Degree conferred by Tamil Nadu
Open University shall Dbe treated as
equivalent to the corresponding awards
of other Universities in the State under
regular stream, for the ©purpose of
employment in public services.

3. The Government have examined the
matter in detail and decided to issue a
clarification based on the orders issued
in the Government order fist read above.
Accordingly, the Government direct that
the Diploma / Under Graduate / Post
Graduate Degree Courses offered by the
Tamil Nadu Open University shall be
treated as equivalent to the
corresponding awards of the other
Universities in the State under regular
stream for the purpose of employment in
public services.

//BY ORDER OF THE GOVERNER//
T.S.SRIDHAR
SPECIAL COMMISSIONER AND
https://hcservices.ecourts.gov.in/hcservices/ SERCRETARY TO GOVERNMENT



39. When the petitioner was appointed as a Tourist
Officer, G.0.Ms.No.217 Dated 08.09.2007 in force wherein the
Government directed that the Diploma / Under Graduate / Post
Graduate Degree Courses offered Dby the Tamil Nadu Open
University shall be treated as equivalent to the corresponding
awards of the other Universities in the State under regular
stream for the purpose of employment in public services. Same
recognition 1is to be given to degree obtained from Madurai
Kamraj University.

40. Post facto, 1in G.0.Ms.242, Higher Education (B1)
Department, dated 18.12.2012 it has been clarified that those
who have studied two years Foundation Course after completing
their 10" Standard (SSLC), graduation through Open University
and Colleges (10 + 2 4+ 3) will be treated on par with those
who have studied 10tR Standard, 12" standard and Under
Graduation (10 + 2 + 3) for appointment and promotion. It was
issued before the petitioner was appointed as a Tourist
Officer.

41. Thus, the qualification obtained by the petitioner
through open university cannot be questioned Dby the
respondents either for the purpose of his appointment to the
post of Tourist officer in 2011 or for the purpose of being
considered to be promoted to the post of the Assistant
Director.

42. Therefore, there is no merits in the impugned order.
It is therefore 1liable to be quashed. Accordingly, it 1is
quashed with consequential relief to the petitioner. The
respondents are therefore directed to place the name of the
petitioner in the seniority and promote the petitioner also if
the petitioner’s Jjuniors were promoted in view of the stand of
the respondents. This exercise shall be carried out by the
respondents within a period of four weeks from the date of
receipt of this order.

43. This writ petition stands allowed with the above
observation. No costs. Consequently, connected miscellaneous
petitions are closed.

Sd/-
Assistant Registrar (CS-VI)
//True Copy//

Sub Assistant Registrar
kkd

To

1.The Additional Chief Secretary to Government,
Tourism, Culture and Religious Endowments Department,
Secretariat, Chennai 600 009.
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2. The Commissioner of Tourism,
Department of Tourism,
Tamil Nadu Tourism Complex,
No.2, Wallajah Road,
Chennai 600 002.

+lcc to Mr.L.P.Maurya, Advocate, S.R.No0.40812
+lcc to the Government Pleader, S.R.No.41071

W.P.No.10251 of 2020

PL (CO)
GN(14/09/2021)
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