IN THE H GH COURT OF JUDI CATURE AT MADRAS

RESERVED ON : 10. 08. 2021
PRONOUNCED ON : 22.10. 2021

CORAM
THE HONOURABLE MR, JUSTI CE P. VELMURUGAN

CRL. A. NO 253 OF 2021 AND
CRL. M P. NO 5839 OF 2021

K. Ruban ... Appel | ant
Vs.

State Represented by

Al Wonen Police Station,

Pol | achi, Coi nbatore District.

(Crine No.08 of 2019) .. . Respondent

The Crim nal Appeal filed under Section 374(2) of Code of
Crimnal Procedure seeking to call for the records relating to
the judgnent of conviction dated 23.04.2021 passed in
Spl.C. C. No.96 of 2019 on the file of the |earned Sessions Judge,
Special Court for Exclusive trial of Cases under the POCSO Act,
Coi nbatore, (transferred Spl.C. C. No.104 of 2019, |earned Muhila
Court, Coinbatore) and set aside the sanme by allowng this
crimnal appeal.

For Appel | ant : M . N. Manohar an

For Respondent : M . S. Sugendr an
Govt. Advocate (Crl. Side)

JUDGVENT

This crim nal appeal has been filed against the judgnent
of conviction dated 23.04.2021 passed in Spl.C C No.96 of 2019
on the file of the |earned Sessions Judge, Special Court for
Exclusive Trial of Cases Under POCSO Act, Coi nbat ore.

2. The respondent police registered a case in Cr.No.08 of
2019 against the appellant for the offence under Sections 9(m,
o(n) r/w 10, 11(i) r/w 12 of Protection of Children from Sexual
O fences Act, 2012 (in short “the POCSO Act). After conpleting
I nvestigation, the respondent police laid a charge sheet before
the Magalir Neethi mandram (Mahila Court), Coinbatore, which was
taken on file in Spl.C C No.104 of 2049 and subsequently the
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case was transferred to the |earned Sessions Judge, Special
Court for Exclusive Trial of Cases under POCSO Act, Coi nbatore.
The learned Sessions Judge taken the case on file in
Spl . C. C. No.96 of 2019 and after hearing both the accused and the
prosecution and after perusing the records, since there is prina
facie case, framed charges agai nst the appellant/accused for the
of fence under Section 9(m, 9(n) punishable under Section 10 and
11(i) puni shabl e under Section 12 of the POCSO Act.

3. Before the trial Court, in order to substantiate the
char ges, prosecution has examned as many as 13 w tnesses as
P.W.1 to 15 and Exs.P1 to P11 were marked and no material
obj ect was exhi bi t ed. After conpl eti ng exam nation of

prosecution wtnesses, when incrimnating circunstances culled
out from the evidence of prosecution wtnesses were put before
the accused by questioning under Section 313 Cr.P.C., he denied
the same as false and pleaded not guilty. On the side of the
defence, D.W.1 to 5 were examned and Exs.Dl to D7 were marked
besi des one Court docunment as Ex.Cl.

4. The | earned Sessions Judge, on conpletion of trial and
hearing argunments advanced on either side, by judgnent dated
23.04. 2021 convicted the appellant/accused and sentenced him to
undergo rigorous inprisonnment for a period of seven years wth
fine of Rs.5,000/-, in default, to undergo rigorous inprisonnent
for a period of one year for the offence under Section 9(m
9(n) puni shabl e under Section 10 of the POCSO Act and sentenced
himto undergo rigorous inprisonnent for a period of three years
with fine of Rs.5,000/-, in default to wundergo rigorous
i mprisonment for a period of one year for the offence under
Section 11(i) punishable under Section 12 of POCSO Act and
further ordered conpensation of Rs.2,00,000/- for the wvictim
girl. Aggrieved against the said judgnment of conviction and
sentence, the accused has preferred this crim nal appeal.

5. The | ear ned counsel appeari ng for t he
appel | ant/ accused woul d subm t t hat t here are many
contradictions in the evidence of P.W2 the victim girl and
there is inordinate delay in filing the conplaint and the sane
has not been explained by the prosecution and hence unexpl ai ned
delay is fatal to the case of the prosecution. The victim girl
has not stated any specific dates while recording statenent
under Section 164 of Cr.P.C but during exam nation as Wwtness
before the Court, she has nentioned the occurrence date as
23.05.2019 to 25.05.2019 and therefore there are material
contradi ctions and inprovenents, which would affect the case of
the prosecution. There is no independent witness to corroborate
the alleged occurrence as projected by the prosecution. Even
t hough, the place, where the occurrence is said to have taken
place is a very busy area, prosecution has failed to exam ne any
i ndependent witness and all the wtnesses are interested
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W tnesses. The victimgirl in her evidence stated that she used
the call the appellant as “Appa”, whereas both the victim girl
and the appellant are not belongs to the same conmunity, which
creates doubt and the nedical evidence also does not support the
case of the prosecution.

5.1 The | earned counsel further vehenently contended
that the appellant was not in the place of occurrence on the
dates, on which the alleged occurrence said to have taken place.
The appellant is a Driver and having own vehicle and through
the sane he used to carry persons to one place to another place
li ke wi se one Murugan, who was exam ned as D. W1 approached the
appellant to carry himand his relatives from Val parai to Pal ani
to see his father, who was in serious condition. Therefore, on
23.05. 2019, the appellant took D.W1 and 10 others to Pal ani and
they all stayed there on the next day also i.e. 24.05.2019,
since the said Mirugan's father died. After attending the

funeral cerenony, the appellant returned to Valparai in the
afternoon of 25.05.2019. In order to prove the defence of plea
of alibi, DW.1 to 5 were exanined and the wtnesses have

categorically stated that on 23.05.2019 the appellant took them
to Palani to see the father of D.W1 and they attended the
funeral cerenony also and returned only in the afternoon of
25.05.2019. Therefore, the alleged occurrence could not have
taken place as projected by the prosecution. Therefore, the
appellant has clearly established his plea of alibi and the
trial Court wthout appreciating the same, has erroneously
convicted the appellant by draw ng presunption under Section 29
of the POCSO Act.

5.2 The |earned counsel further contended that the
trial Court erred in not appreciating the fact that the
prosecution has mserably failed to prove the allegation of the
sexual assault on the victimchild. It is settled proposition of
| aw t hat prosecution should prove its case beyond all reasonable
doubts and there is presunption under Section 29 of POCSO Act,
which is rebuttable. Wien prosecution has proved its case beyond

all reasonabl e doubt thereafter only the onus will shift on the
accused and the accused can establish his defence through
preponderance of probabilities. In this case, the prosecution

has failed to prove its case beyond all reasonable doubts and
t he appel |l ant/accused has examned D.W.1 to 5 to establish his
defence. The trial Court has failed to appreciate the evidence
let in by the appellant and defence taken by him and erroneously
convicted the appellant based on the presunption under Section
29 of the POCSO Act and synpathy. Hence the judgnment of
conviction and sentence passed by the trial Court warrants
interference of this Court.

6. The | earned CGovernnent Advocate (Crl.Side) appearing
for the respondent police would submit that during the rel evant
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point of tinme in the year 2019, the victimgirl was studying 5t"
standard and in the nonth of My, during summer holidays, the
parents of the victim went outside for job and the victim was
alone in the house. At that time, the appellant went there and
called the victimchild and the victimchild refused to go with
him and thereafter on the next day also the appellant went there
in nude and called the victim child and when the victim child
shouted the appellant ran away. Thereafter on 25.05.2019 the
appellant entered into the house of the victimchild called the
victim child by pulling her hand by showing his private parts
and when t he victim raised alarm by shouti ng, t he
appel l ant/accused ran away from the house. Thereafter, when
P.W1 the nother of the victim child came, P.W2 the victim
narrated the entire incidents and P.W1l infornmed the sane to
P.W3 father of the victim child. On hearing the sane P.W3
along with PPW1 and P.W2 went to the house of the appellant
and enquired, for which the appellant behaved rudely and hence
thereafter only conplaint was | odged agai nst the appell ant.

6.1 Even though, the appellant took a plea of alibi, it
has not been substantiated through any docunentary proof and the
W tnesses exam ned by the appellant on his side are all very
close to himand in order to safeguard the appellant, they all
deposed before the Court supporting the appellant in a parrot
version. The victim girl, who was aged about 11 years at the
time of occurrence, was exanmned as P.W2 and she has clearly
narrated the incident and the sexual assault conmmtted by the
appel lant on her, which offence cones under Section 9(n), 9(n)
puni shabl e under Section 10 of the POCSO Act and al so Section
11(i1) puni shabl e under Section 12 of the POCSO Act.

6.2 Further, it is not the case of prosecution that the
appellant had conmtted aggravated penetrative sexual assault
and the victim had sustained injuries and hence it is not
necessary for the prosecution to prove its case with the support
of the nedical evidence. Prosecution has proved its case beyond
all reasonabl e doubt by examning the witnesses PP.W1 to P.W15
and once prosecution established its initial burden, presunption
under Section 29 and 30 of the POCSO Act would come into play
and it is for the appellant/accused to rebut the sane. In this
case the appellant/accused has failed to rebut the sane by
producing a valid docunentary proof. Hence trial Court has
rightly framed the charges and convicted the appellant, which
does not call for any interference of this Court.

7. Heard the l|earned counsel for the appellant and the
| earned CGovernnent Advocate (Crl.Side) appearing for respondent
police and perused the materials avail able on record.
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8. Case of the prosecution is that the victimgirl P.W2,
who was aged about 11 years and was studyi ng 5t standard and she
was residing wth her parents P.W.1 & 3. P. W 2. The
appel  ant/accused was residing near the victimgirl's house and
was running a Travels and al so owned a vehicle nanely Tavera Car
and he used to drive the sane for rent. The victimgirl used to
call himas “Appa”. On 23.05.2019 at 11.00 a.m when the victim
girl was alone in her house, the appellant/accused with an devil
intend to commt sexual offence on her, called the victimchild
to cone to a vacant place near her house and since the victim
shouted, the appellant ran away from the place. Thereafter on
25.05. 2019, when the victim girl was alone in her house, the
appellant entered into the house and called her by pulling her
hand forcibly and by showing his private parts and since the
victim child raised alarm the appellant ran away from the
pl ace. Therefore the present case was registered against the
appel lant for the of fence under the POCSO Act.

9. This Court, being an Appellate Court, is a final Court
of fact finding, which has to necessarily re-appreciate the
entire evidence and give an independent finding. Accordingly,
this Court has re-appreciated the entire oral and docunentary
evi dence produced before this Court.

10. The wvictim girl, who was examned as P.W2 has
clearly spoken about the offence commtted by the appellant,
whi ch corroborated with the evidence of P.W.1 and 3, who are
not her and father of the victim child. The victimgirl, while
produci ng before the Magistrate for recording statenent under
Section 164 of C.P.C. has clearly narrated the entire incident
as stated in the conplaint and the statenent is marked as
Ex.P.3. Ex.P2 is the Birth Certificate of the victim child and
as per Ex.P2 age of the victimchild at the tinme of occurrence
Is 11 years and hence the victim is a child conmes under the
definition of 2(1)(d) of the POCSO Act. The victimchild, while
recording the statenent under Section 164 of C.P.C even though
has not stated any dates, has stated the chain of occurrence
clearly that one day when she was alone in the house, the
appel l ant cane and called her and due to fear she refused to go
and next day also he came in nude and called her and thereafter
again he came in nude and pulled her hand. Further, when the
victim girl was produced before the Doctor/P.W10, she has
clearly stated that one known person sexually assaulted her and
the Doctor also clearly nentioned the sane in the Accident
Regi ster/Ex. P10 and while exam ning before the Court also the
victim girl reiterated the same. Therefore, in all the stages
the victimgirl has clearly narrated the entire events and the
of fence commtted by the appellant.

11. It is seen that prosecution has proved the fact that
the appellant is a neighbour of the victim child and also very
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close to the famly of the victim child. P.W.1 to 3 have
categorically deposed before the Court below that the accused
has conmtted the sexual offence as stated by the victim child
and when P.W.1 and 3 questioned the sanme, the appell ant/accused
behaved in a rude manner and hence conplaint has been | odged
agai nst the appellant.

12. The main defence taken by the appellant/accused is
plea of alibi and he also examned D W.1 to 5 to substantiate
his plea of alibi. But, it is seen that the appellant has failed
to produce any valid docunentary proof to prove his defence.
Even though he has stated that on 23.05.2019 he went to Pal ani
and on 25.05.2019 only he returned to Valparai, the appellant
has failed to produce any valid trip sheet or any entry in Check
Post, l|ocated between Val parai and Pal ani. Therefore, if at al
t he appell ant/accused was not in Val parai at the relevant point
of time, he should have produced any valid docunentary proof to
sustain his defence, since he took a specific defence of plea of
alibi and he failed to do the sanme. Therefore, the defence of
plea of alibi taken by the appellant/accused is not acceptable,
since the sane is not proved in the nmanner known to | aw.

13. The learned counsel also contended that no
I ndependent w tness has been examned to corroborate the
evidence of the victimchild and al so nedical evidence does not
support the case of the prosecution. In a cases of this nature,
we cannot expect any eye w tness or independent wtness. The
culprit wll take a chance of the loneliness of the child and
will commt the offence by trying to exploit the innocence of
age of the children. It is settled proposition of |aw that when
the evidence of prosecutrix is cogent, consistent and trust
worthy and inspires confidence of the Court, conviction can be
recorded solely based on the evidence of the victim unless
there is a reason to discord or disbhelieve the evidence of the
sole wtness. The contention of the I|earned counsel for the
appellant that the victim stated that she used to call the
appellant as “Appa”, but both are not belongs to the sane
comunity is not acceptable, since normally in the WVillage,
people used to call all the known persons by sone relation.
Therefore it is not necessary that the victim and the appellant
shoul d bel ongs to the same conmunity.

14. In the present case on hand, there is no eye wtness
except the victim child, who was 11 years at the tinme of
occurrence and she has clearly spoken about the incident and the
manner in which the offence commtted by the appellant, which is
cogent, consistent and trustworthy and this Court does not finds
any reason to disbelieve or discord the evidence of the victim
child. In the absence of any conpelled circunstances to
di sbelieve the evidence of the victim this Court finds that the
evidence of the victim child inspires the confidence of the

https://hcservices.ecourts.gov.in/hcservices/



Court. On a careful reading of the evidence of the victimchild,
this Court finds no reason to disbelieve the sanme. On readi ng of
the entire mterials, this Court is of the view that the
prosecution has proved its case beyond all reasonable doubt.
Further there is no injury on the body of the victimchild and
no penetrative sexual assault and therefore the contention that
the nedical evidence does not support the case of the
prosecution is not acceptable.

15. On a conbi ned readi ng of evidence of P.W.1 to 10 and
Exs.P1 to P3 and P10, this Court is of the considered view that
prosecution has proved its case beyond all reasonable doubt and
the accused has failed to rebut the presunption under Section 29
and 30 of the POCSO Act. Trial Court has rightly appreciated the
evi dence of prosecution and cone to the conclusion that the
appel l ant/accused commtted offence wunder Section 9(m, 9(n)
puni shabl e under Section 10 and Section 11(i) punishable under
Section 12 of the POCSO Act.

16. In fine, this Court come to the conclusion that there
iIs no nerit in the appeal and there is no sound reason to
interfere wth the judgnent of ~conviction and sentence.
Accordingly, this crimnal appeal is dismssed. The trial Court
Is directed to secure the appellant/accused to serve renaining
period  of i npri sonnment, if any. Consequent |y connect ed
m scel | aneous petition is cl osed.

Sd/ -
Assi stant Registrar (CS-VI)

/'l True Copy //

Sub Assistant Registrar
cgi

To

1. The Sessions Judge,
Speci al Court for Exclusive trial of
Cases under the POCSO Act,
Coi nbat ore.

2. The Station House O ficer,
Al Wnen Police Station,
Pol | achi, Coinbatore District.

3. The Public Prosecutor,
H gh Court of Madras.
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4. Magal i r
Coi nbat or e.

5. The Superi ntendent,

Central Prison,
Coi nbat or e.
6. The Hon' bl e POCSO Commi tt ee,
H gh Court,
Madr as.

7. The Section Oficer,
Crim nal Section,
H gh Court, Madras.

+1cc to M. N. Manokar an,

RG\( CO)
RVM 10/ 11/ 2021)
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Advocat e

Neet hi mandram (Mahi | a Court),

SR. No. 54193

Crl. A No. 253 of 2021



