IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 12.03. 2021
CORAM
THE HONOURABLE DR. JUSTI CE G JAYACHANDRAN
C.M A. No. 2101 of 2018
and

C. M P. No. 16350 of 2018

The Legal Manager,
Rel i ance CGeneral | nsurance Co. Ltd.,

No. 628, |1 Floor, Thenanpettai,

Anna Sal ai, Chennai . ... Appellant / 2nrd Respondent
Vs

1. Mururgan

2. M nor Miurali
S/ 0. Mur ur gan

3. M nor Bhavani
D/ o. Mur ur gan

4. M nor Kaviya
D/ 0. Murur gan ...Respondents 1 to 4 / Petitioners
(Mnors rep. by their NF,
Fat her Murugan)

5. Kast huri Rgglv Zindan Gas Agency,
Situate at No. 138/ 1A, Su. Nal | ur Road,
Andanpal | am Vil | age & Post,
Ti ruvannamal ai Tal uk. ... bth Respondent / 1st Respondent

Prayer : Civil Mscellaneous Appeal filed under Section 173 of
the Mdtor Vehicles Act against the award and decree dated
09.02.2018 made in MC. O P.No.317 of 2014 on the file of the
Mot or Accident Clains Tribunal, Special Sub Court, Tiruvannal ai.

For Appel | ant : M. S. Arun Kumar

For Respondents : M.J.Lenin for RLto R4
M . Saravana Kumar for R5

JUDGMENT

Heard the |earned counsel for the appellant and the
| earned counsel for the respondents.

2. This Cvil Mscellaneous Appeal is filed by the
| nsurance Conpany challenging the award passed by the Modtor
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Accident Clains Tribunal, Tiruvannamalai fixing the liability on
the I|nsurance Conpany to pay the conpensation to the claimnts
who are the legal heirs of the deceased Mithulakshm, who
travelled in the TATA ACE carrying Hallow bricks along wth
t hree ot her persons.

3. The facts of the case is that, on 11.05.2014 at about
3.00 p.m, when Mithul akshm along with one Lakshm and Mirugan
travelled in a TATA ACE bearing registration No. TN 25 AF 6734
| oaded with Hallow brick stone, the said vehicle nmet with an
accident and capsized. In the said accident, Mithul akshm
sustained grievous injuries on her forehead, left hand, right
foot, right side upper nouth and fracture on right side ribs and
she died in the hospital. Hence, claimpetition is filed by her
husband and the mnor <children claimng conpensation of
Rs. 10, 00, 000/- that she was working as a coolie and earning
Rs.250/-, she was 35 years old and the entire famly was
dependi ng on her.

4. The contention raised by the respondent/I|nsurance
Conmpany is that the deceased was an unauthori sed passenger in a
goods vehicle. The accident occurred due to the negligence of
the driver of TATA ACE vehicle who had violated the policy
condition as well as the Mdtor Vehicles Act by carrying
passengers unauthorisedly in the vehicle neant for carrying
goods. Therefore, the claimants are not entitled for any
conpensati on.

5. Before the Tribunal, the claimnts exanm ned two
witnesses and marked three exhibits. On behal f of t he
respondent, one wtness was examned and four exhibits were

mar ked.

6. The Tribunal awarded a sum of Rs.15,05,200/- as
conpensation to the claimants rejecting the plea that the
deceased 1is an unauthorised passenger. According to the
Tribunal, the deceased travelled in the TATA ACE vehicle as
coolie and as per the insurance policy, the Insurance Conpany is
liable to indemmify the owner for the said |oss.

7. The said award is challenged by the Insurance Conpany
on the ground that the Tribunal erred in directing the appellant
to pay the conpensation, in spite of the fact that the
respondent has not proved that the deceased was enployed as
coolie and was travelling in the goods vehicle as a coolie at
the tine of accident. The evidence of PW1 and PW2 were
accepted by the Tribunal, though they are interested w tnesses.
In the absence of evidence that the deceased was travelling in
the goods vehicle in the course of enploynent, the Tribunal
ought not to have directed the Insurance Conpany to pay the
conpensati on.
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8. The learned counsel appearing for the appellant
relying upon a judgnent of this Court in Bharati AXA Ceneral
| nsurance Co.Ltd., Vs. Mnor. Sumathi rep.by her guardian &
father Andi and another (C M A Nos. 1987 of 2019 etc batch) would
submt that the unauthorised passengers travelling in a goods
vehicle are not entitled for any conpensation. Wile the
I nsurance policy EX.RlL indicates that the seating capacity of
the vehicle including the driver is only two and from the FIR
it is clear that nore than five persons were travelled in the
vehicle along with goods and those persons were considered as
coolie by the Tribunal. It is also clear from the Ex.R2 and
Ex.R3 that the driver of the van had no valid driving |icense
and he failed to produce it when he was called for to furnish
t he sane.

9. The learned counsel for the appellant fairly brought
to the notice of this Court that in the connected appeals filed
by the Insurance Conpany against the award passed in the claim
petition filed by other two injured persons, arising out of sane
accident, this Court dism ssed the appeals in C M A Nos. 3347 and
3350 of 2019 uphol ding the judgnment of the Tribunal.

10. In the light of the above facts, in order to follow
uniformty, this Court is not inclined to interfere wth the
award of the Tribunal though the Insurance Conpany has nmade out
the case that there is a violation of policy condition by
permtting nore than five persons in a goods vehicle which has
seating capacity to carry only two persons including the driver.
Since there is violation of the policy condition by entertaining
excess persons against the permtted seating capacity, this
Court is of the view that the Insurance Conpany shall be
permtted to recover the award anount after mnmaking paynent to
t he cl ai mants.

11. As a result, this Cvil Mscellaneous Appeal is
di sposed of, confirmng the quantum of conpensation payable by
the appellant with right to recover from the owner of the

vehi cl e/ 5th r espondent herei n. Consequent | vy, connect ed
m scel | aneous petition is also closed. No costs.

Sd/ -
Assi stant Registrar (CS-1X)

/'l True Copy //

Sub Assistant Registrar

https://hcservices.ecourts.gov.in/hcservices/



To

1. The Motor Accident Cainms Tribunal,
Speci al Sub Court, Tiruvannanal ai .

2. The Section Oficer,
V. R Secti on,
Hi gh Court, Madras.

+1cc to M.S. Arunkumar, Advocate SR No. 16060
+1cc to M.J.Lenin, Advocate SR No.16613
C. M A No. 2101 of 2018

and

C. M P. No. 16350 of 2018
NBL( CO)
RVM 15/ 09/ 2021)
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