IN THE H GH COURT OF JUDI CATURE AT MADRAS

Dated : 22.06. 2021
CORAM

THE HON BLE MRS. JUSTI CE V. BHAVANI SUBBAROYAN

C. R P. No. 1356 of 2020 and
Caveat No. 1190 of 2020

M K. Stores rep.by its

proprietor

M . Mohanmed Rafiq

No. 40(64) Bundar Street,

Chennai — 600 001 ... Petitioner/ Tenant

Vs.
A. Syed Sul t han ... Respondent/Landl ord

Cvil Revision Petition is filed under Section 25 of the
Tam | Nadu Buildings (Lease & Rent Control) Act, 1960 agai nst
the order passed in R C A No.239 of 2017 dated 11.02.2020 on the
file of VIII Small Causes Court, Chennai confirm ng the Judgnent
and decreetal order dated 04.04.2017 in R C O P.No.1878 of 2015
on the file of the XV Small Causes Court, Chennai.

For Petitioner : M. V. Perunal

For Respondent : M. R Sureshkumar for
Ms K MVijayan Associ at es

ORDER

The present Cvil Revision Petition has been filed agai nst
t he Judgnment and decreetal order passed in R C A No.239 of 2017
dated 11.02.2020 on the file of VIII Small Causes Court, Chennai
confirm ng the Judgnent and decreetal order dated 04.04.2017 in
R C. O P.No.1878 of 2015 on the file of the XV Small Causes
Court, Chennai .

2. The respondent is the landlord and originally, seens to
have appr oached t he Smal | Causes Court, Chennai in
R C. O P.No.1878 of 2015 seeking eviction of the revision
petitioner on two grounds, viz., denolition and reconstruction
and own use and occupation. For convenience, the parties herein
are referred as landlord and tenant, as in the RC O P.

3. The landlord before the Rent Control Authority pleaded

that he purchased an extent of 1,237 square feet by way of
regi stered sale deed dated 05.02.2014. The revision petitioner
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herein, being the tenant under the previous owner, was intinmated
of the change of ownership and the tenant attorned the tenancy
and the tenant also started paying rent to the landlord. In the
meanwhile, the tenant filed O S. No.1204 of 2014 praying for
per manent injunction not to evict wthout following the due
process of law. Thereafter, the landlord filed the petition on
the ground that the building is in dilapidated condition and
that therefore not fit for occupation, the other tenants, who
had occupi ed the portions had vacated and only the tenant before
this Court, the Revision Petitioner, is occupying the prem ses
and the landlord seemto have obtained denolition order fromthe
appropriate authority and the landlord had decided to denolish
the property and reconstruct for own use of the landlord, who is
carrying on the business in the rented building in the sane
street. Since the request of the landlord was not heeded by the
tenant, the Ilandlord approached the Rent Control Authority
seeking eviction on the above grounds.

4. The tenant before the Rent Control Authority had stated
in the counter statenent that initially, it was one S. Abbas, a
Partnership concern, was carrying on business in the nane,
M K. Store and the said Abbas died on 08.07.2014 and the said
concern being proprietory one, all the legal heirs should have
been made party before the Rent Control Authority and when the
said Abbas was alive, he filed O S No.1204 of 2014 seeking the
relief of permanent injunction restraining the landlord, ie.,
the then |landlord and the present |andlord, who was party to the
proceedi ngs, not to evict except under due process of law.  \Wen
the said Abbas died, the Ilegal heirs were inpleaded as
plaintiffs, which fact was known to this |andlord. Apart from
that, the tenant also pleaded that the tenant, Ms MK Stores
which was initially a partnership firm who is carrying on the
busi ness of manufacture of note books, under the reputed brand
"Sunflower' and distributed to the Tam |nadu Text Books and
guides for the last 40 years and was eeking his livelihood. He
also contend that the erstwhile owner had not initiated any
proceedings for the last 3 or 4 decades of tenancy.

5. The said tenant Abbas, who becane a tenant under Jathin
K. Sheth and two others, who were the owners of the property for
measuring an extent of one ground and 74 square feet and
occupying the ground floor portion and was paying a nonthly rent
pronptly with an advance anount of Rs.2,00,000/-. When t hings
were running snoothly, the present landlord after he purchased
the property threatened |ate Abbas to vacate the prem ses and
left with no other alternative, the said Abbas approached the
Cty CGvil Court in O S No.1204 of 2014. The tenant also
pl eaded that the |andlord owns property in the sane area and he
has not stated that as to how the present portion is required
for his own use and the tenant pleaded for dismssal of the
petition.
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6. The Ilearned Rent Control Authority by order dated
04.04. 2017 in RCOP NO 1878 of 2015 while holding eviction on the
ground of additional accommodati on against the |andlord, allowed
the eviction petition on the ground of own use and occupation
and on the ground of denplition and reconstruction. This order
was confirnmed in the appeal filed by the tenant in R C. A No.239
of 2017 on the file of VIII Small Causes Court, Chennai by
Judgnent and decreetal order dated 11.02.2020, who had confirned
the orders passed by the Rent Control Authority, by dism ssing
the appeal filed by the tenant. As against the said concurrent
finding, the present Revision Petition is filed by the tenant.

7. M. V. Perunmal , | earned counsel appearing for t he
petitioner / tenant contended that both the Rent Contro
Authority as well as the Appellate Authority concurrently failed
to appreciate that there was no pleadings / evidence supported
by the | andlord seeking for own use and occupation. The |earned
counsel further contended that there is no bonafide reasons
established by the landlord for its requirenent, the court ought
not to have allowed ordering eviction on the ground of own
occupation and requirenent for own purpose.

8. The learned counsel appearing for the tenant contended
t hat event hough the building is 40 years old, it is not in
di | api dated condition, which can easily survive for further nore
years, as the building is stable and strong, both the | ower
courts below had wongly appreciated the fact and position of
law and had ordered eviction on the ground of denolition and
reconstruction.

9. The learned counsel for the tenant in support of his
argunent, has cited the foll ow ng Judgnents: -

1. 2006 (1) CTC 333 [ Shahjahan Vs. Janath Ashraf Uduman]

2. 1997 3 L.W 850 [ Bal asubramani am (a Pal ani appan rep. By Power
Agent M Arunughan) Vs. Waran

3. 2006 (3) CTC 147 [Duraisany Vs. R Sureshlal]

4,(1988) 2 SCC 513 [Haneedia Hardware Stores Vs. B. Mhan Lal

Sowcar |

5.2005 [5] CTC 585 [M Abu Tahir Vs. M Rahamat hul | a]

10. In contra to the argunent of the ©petitioner,
M . R Sureshkumar, |earned counsel appearing for Ms K M Vijayan
Associ ates appearing for the respondent / |andlord, contended
that the landlord has established his requirenent for his own
use and occupation on his pleading before the Rent Control
Authority and he has also stated that he is not owning any
building on his own and the building is required to be
denol i shed, as the building is nore than 100 years old, which is
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in dilapidated condition, which requires denolition and
reconstruction, failing which, the building would fall at any
nonent .

11. The learned counsel also contended that since the
| andl ord is doing the business in the sanme area in a rented
pl ace, the present building was purchased only with an intention
to denolish and reconstruct for his own purpose, for which, he
even obtained denolition order from the appropriate authority
and he has got full and sufficient neans to construct the
building and the |earned counsel also further argued that both
the courts below had arrived at the conclusion based on the
evi dences that were produced before the trial court, which has
to be sustained and prayed for dismssal of +the revision
petition.

12. In support of his argunments, the | earned counsel for the
| andl ord relied on the foll ow ng judgnents :
1. (2000) 5 SCC 369 [K M Abdul Razzak Vs. Danodharan]
2. (1996) 6 SCC 475 [Vijay Singh and Ohers Vs. Vijayal akshm
Ammal |
3. (2019) 9 SCC 282 [D. Sasi Kumar Vs. Soundar aj an]

13. Heard the respective counsels and perused the records
avai |l abl e.

14. It is a universal principle that only 20% to 30% of the
people may be urban or rural owns properties and remaining 70%
of the peoples are tenants under the 20% to 30% of people. If
all the landlords, who owns the properties start to evict the
tenants from their buildings, the tenants, whether it 1is
commercial or residential, will end up on streets or on lurch.
The landlords for their convenience or whins and fancies wants
to evict the tenants unm ndful of the tenure and livelihood of
t enants.

15. On a perusal of the order passed by the Rent Control
Tribunal as well as the Appellate Court, it could be seen that
the revision petitioner is the tenant under the erstwhile owner
for the past 40 years from whom the present |andlord A. Syed
Sultan purchased the property on 05.02.2014 to an extent of

1,237 square feet. After purchasing the sane in a matter of a
year, the landlord approached the Tribunal for eviction on the
ground of denolition and reconstruction, addi ti onal

accomodation for own use and occupati on. The | andl ord pl eaded
that the age of the building is nore than 100 years old and in
very bad condition, which requires denolition and reconstruction
and for the requirenent of his own use and occupation. The
landlord in his pleading in paragraph no.6 states that he
decides to denolish the property and reconstruct for his own
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use, wherein the landlord is carrying on the business in the
rental building in the sane street.

16. Apart from the above pleadings, the landlord has not
made any other pleadings as to what business he is doing or
purports to do in the newly constructed building. The |andlord
in his support has produced the denolition perm ssion issued by
the Corporation of Chennai as Ex.B.3 and the legal notice and
the reply notice as Ex.B.4 and Ex.B.5 respectively. Mor eover ,
the landlord has not supported the sanme by any other docunents
and had approached the Rent Control Authority and the | earned
Rent Control Authority based only on the pleadings has allowed
the eviction, which cane to be confirned by the Appellate
Aut hority al so.

17. On perusal of the pleadings and deposition, especially,
the cross exam nation of P.WI,
“wey Qersms sallT Cum Qsrgs oemerg arpTe 965 Qsmelk marg ST QU
Qergg oemerg.  erargl sTLTT Quuife) oeter QeTggk mTer Qemfk QsWEEmeTT ETHTR  @asme.

S|Gl TATE STWTT QT &6 ofl Gerermr.”

18. It is clear from the above deposition of P. W1,
| andl ord that he owns property in the sanme street and the
property has been rented out to sone other person, bonafide
requi renment should be on fact bonafide and the pleadings shoul d
al so disclose the bonafide requirenent. As far as the present
case, the landlord nerely nmakes an avernent that he requires the
building for his own purpose and he does not own any other
bui | di ng. Apart from the above, the l|andlord has not pleaded
how he is bonafidely requiring the prem ses for his own use and
occupation and he is not owning any other buil ding.

19. The above deposition clearly shows that the Ilandlord
owns a building in the same street, which is not denied by him
It is relevant to refer to the Judgnent reported in 2006 (1)
CTC page 333 [Shahjahan Vs. Janath Ashraf Uduman] wherein at
Par agraph nos. 19 and 20 it is nentioned as follows: -

“19. In paragraph No. 5 of the Rent Control Original
Petition, it is said that the landlord' s relative is running
a business in the nanme and style of Agja Traders, dealing
with T.V., Fans, Refrigerators, etc. and in order to carry
out an agency business of the same, this building is required
for the son of +the Ilandlord. Further, it is alleged,
necessary arrangenents have been nade out. The petition was
filed, as per the verification, on 3.7.1997. In view of the
above admssion, P.W 1 also stated that the building is
required for him to run an agency business in the prem ses.
Thus, it is seen, it is not the case of the landlord, either
in the petition or while letting in evidence, that. P.WI was
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‘carrying on business'. But, the business is only in the
initial stage of '"an intention to comence the sane', which
I's not contenplated under the Act. The docunents relied on,
to make out a case for personal occupation viz. Exs.A-2 to A-
4, are all correspondence between Agja Traders and P.WI,
wherein there is no specific order appointing P.WI as the
agent for the business, which is intended to be commenced, in
the petition nmentioned prem ses.

20. For the appointnent of agency, no formality may be
required and it all depends upon the agreenment between two
i ndi viduals who intends to appoint another person as agent.
This being the position, if really P.WI had the intention to
comence a business as agent of Agja Traders, certainly, Agja
Traders shoul d have appointed him as Agent, which is not the
case here. Therefore, in ny considered opinion, the nere
correspondence between P.WI and Agja Traders, alone, wll
not be sufficient to |label the P.WI as a person 'carrying on
busi ness’', as contenplated under the Act, and therefore, on
that ground, the landlord is not entitled to evict the
tenant. Unfortunately, both the Courts below have not
consi dered, properly, this legal and factual position about
the 'carrying on business' and accepting the "intention to
start the business', ordered eviction, which is not the
purport of Section 10(3)(a)(iii) of the Act. In this view,
the eviction order passed under Section 10(3)(a)(iii) of the
Act is liable to be set aside and not the entire eviction
order, which is based on wilful default also.”

20. At the sane tine, it is apt to refer the Judgnment of
this Court reported in 2006 (3) CTC 147 [Duraisanmy and Ohers
Vs. R Sureshlal and Another], wherein at Paragraph Nos. 4, 5
and 6, it is nentioned as follows: -

“4. However, now let us go into the question of bonafide
requi renent of denolition and reconstruction. Even though
the landlord has cited the followi ng decisions in Vijay Singh
etc., Vs. Vijayal akshm Ammal, 1996 (2) CTC 586; R Perianna
Asari and another V. Jayakumar, 1997 (1) LW 727 ; and
S. Namagi ri  Lakshm Vs.Pravin Harilal Mehta and others, 1998
(1) CTC 595, ultinmately, we are guided by the Division Bench
Judgnment of the Suprene court in Shakeelulur Rahman V. Sysd
Mehdi | spahani 2002 (4) CTC 753, wherein it was held as
foll ows: -

“Age and condition of building sought to be denolished
are relevant factors to test bona fides of landlord but they
are not determ native of bonafide requirenent; Landlord could
seek eviction on ground of denolition and reconstruction to
construct new building for which necessary perm ssion has
been obtained and sufficient financial resources were
avail able with landlord as then bonafide requirenment would be
establ i shed.”
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5. But in the given circunstances, there is no plan
filed for reconstruction and there is also no evidence,
indicating the financial resources available with the present
respondent. There is also no Engineer's report to show that
the building is dilapidated and in a condition endangering
human occupati on. In this view of the mtter, the
requi renent of the building for denolition and reconstruction
IS not bonafi de.

6. Regarding owner's occupation also, there is no
bonafi de reasons stated nor was it discussed in the Judgnents
of the Rent Control Appeals. | have also perused the Rent
Control Original Petitions. Para 11 of Rent Contro
Petitions states that eviction is sought for under Sections
14(1) and 10(3) of Rent Control Act and no substantial reason
has been assigned for owner's occupation. Even in Para 11 of
the order of Rent Controller in R C O P.No.24, 28, 30, 35 and
42 of 1999, it is found that the request of owner's
occupation is devoid of nmerits.”

21. In the Judgnent of Hon'ble Suprene Court reported in
(1988) 2 Supreme Court Cases 513 [Haneedi a Hardware Stores, rep.
By its partner S Peer Mhamed Vs. B.Mhan Lal Sowcar] at
Paragraph No. 13, it is observed as follows: -

“We are of the view that by nerely proving that the prem ses
in question is a non-residential building and that the
| andl ord or any nenber of his famly is not occupying for the
pur pose of a business which he or any nenber of his famly is
carrying on any residential building in the city, town or
village concerned which is his own, the landlord cannot in
the context in which section 10(3)(a)(iii) appears get a
tenant evicted. He nust show in view of clause (e) of section
10(3) that his claimis bona fide. The word 'claim neans "a
demand for sonething as due" or "to seek or ask or for on the
ground of right" etc. In the context of Rent Control Law
which is enacted for the purpose of giving protection to
tenants agai nst unreasonabl e evictions and for the purpose of
maki ng equitable distribution of buildings anongst persons
who are in need of themin order to prove that his claimis
bona fide a |andlord should establish that he deserves to be
put in possession of the premi ses which is in the occupation
of a tenant. Any decision on the question whether a |andlord
deserves to be put in possession of a premses in the
occupation of a tenant should naturally depend upon the bona
fides of the landlord s requirenent or need. The word 'clain
in clause

(e) of section 10(3) of +the Act should, therefore, he
construed as 'the requirenent' of the landlord or his
deservedness. 'Deserve' neans 'to have a rightful claim or
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"a just claim. Since clause (e) of section 10(3) of the Act
is also applicable to a petition filed under sub-clause

(ti1) of section 10(3)(a) of the Act it beconmes necessary to
exam ne whether the requirenent of the landlord is bona fide.

O herwise a landlord will be able to evict a tenant to
satisfy his whim by nerely proving the ingredients nentioned
in section 10(3)(a)(iii) of the Act. Take a case where a
| andl ord for sone oblique reason wishes to get rid of his
tenant from a non-residential building of the category
mentioned in section 10(3)(a)(iii) and to achieve his aim
fakes to start noney-lending business (for which indeed no
speci fied separate portion in a building may be needed) in a
bui l ding not belonging to him and to create evidence even
actually lends noney to sonme of his friends or relatives and
a week thereafter applies for eviction of the tenant on the
ground that he is carrying on business and has no non-

residential building of his own in his occupation in the
city, town or village concerned. Apparently, the conditions
prescribed in the aforesaid sub-clause (iii) are fulfilled.

If the requirenent of "clainm being "bona fide" as contained
in section 10(3)(e) is construed to nean that genui neness of

the need of the landlord for the non-residential building is
not to be considered and the circunstances that the |andlord
on the date of making the application is factually carrying
on business and has no non-residential building of his own in
his occupation in the city, town or village concerned is to
be construed sufficient to nake his claim bona fide, the
tenancy of no non-residential building will be secure. It

will be preposterous to attribute such an intention to the
| egi sl ature. Such a contingency should be avoided as it would
be against the very object of the Act itself. The need of the
| andl ord should be genuine. That is the object of enacting
clause (e) of section 10(3) of the Act. Wwen once we reach
the above conclusion it is not enough that the |andlord
should nerely desire to use or occupy the prem ses. Wiat is
necessary is that he should bona fide need them for his own
use and occupation or for occupation by any of the nenbers of

his famly as held by this Court in Phiroze Bamanji Desai V.

Chandrakant M Patel & Os., [1974] 3 S.C.R 267 and Mattul al

v. Radhe Lal, [1975] 1 S.C R 127. The |earned Judge who
decided the case out of which this appeal arises was,

therefore, in error in holding that the |andlord need not

prove that his requirenment was bona fide but that his claim
was bona fide as provided in clause (e) of section 10(3) of

the Act. The l|earned Judge has made a distinction between
“requirenment' and “claim in the present case w thout there
being a difference.”

22. In the above cases, it is clear that the Hon' bl e Suprene
Court at Paragraph No.13 in the case reported in (1988) 2
Suprene Court Cases 513 [Haneedia Hardware Stores, rep. By its
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partner S.Peer Mhamed Vs. B. Mohan Lal Sowcar] has clearly held
that the landlord seeking eviction of tenant from the non-
residential prem ses under Section 10(3)(a)(iii) of the Act in
order to succeed in his petition, should establish that the
bonafide requirenment of the premses in addition to proving the
other ingredients referred in the Act. Rel ying on the above
judgnment, it is clear in the present case, both the Rent Contro
Authority below had failed to appreciate that the |andlord has
neither sufficiently or satisfactorily pleaded his bonafide
requi renent nor proved his requirenent and a nere statenents
during trial or examnation, cannot be sufficient to order
eviction on the ground of bonafide requirenment unless it 1is
supported by proper proof.

23. The right of the tenant, to be a tenant, in the prem ses
has to be protected, if not on the other ground of wllful
default or act of waste, is to be proved by the |andlord. The
eviction on the ground of bonafide requirenment should be
bonafidely proved and failing to prove the sanme does not resolve
on the ground of bonafide requirenent, especially, when it cones
to non-residential building. The Ilivelihood of the person or
the tenant, is also to be taken into account. If the |andlord
seeks an eviction of an residential building for his own use and
occupation, the tenant has to be evicted, if the bonafide is
proved. If the tenant is evicted fromresidential building, he
al ways finds another honme for his residential purposes, but it
is not so for a non-residential / commercial places, where the
tenant had nade huge investnents and woul d have taken efforts to
establish his business by building up his clients and suddenly
the landlord wants to evict him it will not only affect the
tenant, but also his livelihood, which would ultimtely affect
the entire famly depending on him

24. Therefore, this Court is of the view that both the
courts below had failed to appreciate that whether said
requi renment by the landlord is for bonafide use. Wen no cogent
evi dence has been produced, the Tribunal cannot order eviction
on the ground of bonafide requirenment on nere statenents.

25. As far as the question of denolition on the ground of
age of the building, which is in dilapidated condition 1is
concerned, this Court is not able to appreciate the argunents
put forth by the learned counsel for the landlord and the
conclusion arrived by the Tribunal below Merely because the
building is aged does not nean that the building should be in a
di | api dated condition. If that alone is the criteria taken,
nost of the iconic heritage buildings, which are nore ol der than
a century should be raised down on the reasons of age of the
bui | ding. We could even see the buildings of recent construction
devel op cracks and get denolished even at an early stage unlike

https://hcservices.ecourts.gov.in/hcservices/



the buil dings constructed to 40 to 50 years old back. The High
Court building is testinonial for such constructions, there are
several other buildings in the Cty of Chennai which stands
testinmonial for that being strong and its stability despite
standi ng there for nore years.

26. No doubt in the present case the building occupied by
the tenant is nore than 40 years old, as far as tenant is
concerned, however, one could see that the present |andlord has
purchased the property in the year 2014. The tenant 1is
occupying the sane for nore than 40 years as tenant with the
erstwhile owner who has not raised dispute of eviction on the
ground of denolition for it being in a dilapidated condition. It
Is also not the case of the respondent / l|andlord that he has
produced any expert opinion that the building is in a
di | api dated condition and requires denolition. Merely producing
a denolition order from the Corporation of Chennai may not be
sufficient to prove that the building needs denoblition on
account of its age. The denolition certificate was taken into
account by the Rent Control Authority as well as the appellate
authority for ordering eviction as against the tenant. Both the
rent control authority as well as the appellate authority has
relied on the denplition certificate issued by the Chenna
Corporation alone for ordering denolition and reconstruction.
Mere production of the denolition certificate is not sufficient,
as the denolition certificate can be obtained even for buildings
that were constructed recently to suit the requirenents of
reconstruction. But when pr oduci ng t he certificate to
substantiate or to prove the age of the building and state that
it is in dilapidated condition, denolition certificate alone is
not sufficient for the Tribunals to order eviction on the ground
of denolition and reconstruction, as denolition certificate wll
not prove the age of the building. ©On considering all the above
facts, this Court is of the opinion that the landlord has not
proved the bonafide requirement for his own use and occupation
and to establish that he requires the prem ses. Merely to
secure possession and renove the tenants, the provisions of the
Tam | nadu Buil ding Lease and Rent Control Act, 1960 should not
be used. The Tribunals have to be vigilant in ordering eviction
when there is no proper pleading or proof to substantiate the
pl eadi ngs for ordering eviction. Apart
fromthat, this Court is also of the view that both the courts
have failed to see that the land lord has not proved the
dil apidated nature of the building and nerely because the
building is nore than 40 or 50 years old, does not nean that it
should be in a dilapidated condition or not fit to use.

27. Further, the Judgnents referred by the |earned counse
for the respondent / |l|andlord, does not apply to the present
case, as the present facts are different from the one discussed
in the Judgnent referred.
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28. Under these circunstances, this Court has no hesitation
in setting aside the order passed by the appellate authority
confirmng the order passed by the rent control authority.
Accordingly, the Revision Petition is allowed by setting aside
the Judgnment and decreetal order passed in R C A No.239 of 2017
dat ed 11.02.2020 and the fair and decreetal order passed in
R COP. No. 1878 of 2015 dated 04.04.2017. Consequent |y,
connected m scel | aneous petitions are closed. No costs.
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