IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 13. 09. 2021
CORAM
THE HON BLE MR JUSTI CE M SUNDAR

W P.NCS. 9772 & 9779 OF 2019
AND
WWP. NCS. 10372 & 10379 OF 2019

R Raj agopal an
Managi ng Director
Ms.Wellwin Industries Ltd.,
1-F, Tuxdo Apartnent,
No. 1, Sreenmn Srinivasan Road,
Al war pet, Chennai - 600 018.
Petitioner in WP.9772/ 2019

Raj agopal an Kal yanar aman
Director,
Ms.Wllwn Industries Ltd.,
No. 16, Third Street Gopal apuram
Chennai - 600 086.
Petitioner in WP.9779/2019

-Vs. -

1. The Deputy Conmi ssioner of |nconme Tax,
Corporate Circle 3(2), Chenna
4th Fl oor, Wanaparthy Bl ock,
“Ayakar Bhavan”, 121 MG Road,
Nunganbakkam Chennai - 600 034.
2. The Conm ssioner of |nconme Tax-3
No. 121 MG Road,
Nunganmbakkam
Chennai - 600 034.
3. The Additional Conm ssioner of |Incone Tax,
Cor por at e Range- 3,
No. 121, MG Road,
Nunganbakkam Chennai - 600 034.
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4. The Tax Recovery O ficer-I111,
Comm ssi oner of Incone Tax-111
121, Mahat hma Gandhi Sal ai ,
Chennai - 600 034.
Respondent in both WPs.

Prayer in WP.No.9772 of 2019: Wit Petition filed under Article
226 of the Constitution of India praying to issue a Wit of
Certiorari, calling for the records of the 1st Respondent in his
pr oceedi ngs PAN  ABEPR6558D/ 179(1)/2018-19 dated 14- 3-2019
demanding a sum of Rs. 1, 14,50,020 and to set aside and quash the
sane.

Prayer in WP.No.9779 of 2019: Wit Petition filed under Article
226 of the Constitution of India praying to issue a Wit of
Certiorari, calling for the records of the 1st Respondent in his
pr oceedi ngs PAN  AACPK6932H/ 179(1)/2018-19 dat ed 14- 3- 2019
demandi ng a sum of Rs. 1, 14,50,020 and to set aside and quash the

sane.
For Petitioner
in both WPs : M.S. Sivaranman
For Respondents
in both Wps. : Ms. Hema Mural i krishnan
Seni or Standi ng counsel
COVMON ORDER
Captioned wit petitions and 'Wit M scel | aneous
Petitions' ('WWPs') therein are in the regular Board before ne
t oday. Read this in conjunction with and in continuation of

earlier proceedings nmade in the previous listing before ne on
02. 09. 2021, which reads as foll ows:
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"M.S. Sivaraman, |earned counsel on record for
wit petitioner and M. Hema Muralikrishnan, |earned
Seni or Standi ng counsel (Revenue counsel) for
respondents are before this virtual Court.

2. Learned Revenue counsel submits that she
has got witten instructions and requests for a short
accommodation to file the sane in the form of counter
af fidavit. Request acceded to. Learned Revenue
counsel to share a copy of counter affidavit wth
| earned counsel for wit petitioner before the next
listing.

List on 13.09.2021. To be noted, next listing
shall be perenptory.

2. To be noted, there were earlier listings before
Hon' bl e Predecessor Judges, but owing to the trajectory the
matter has taken today, it is not necessary to advert to the
sane.

3. However, adverting to earlier proceedings nade by ne
on 02.09.2021, Ms.Hema Miralikrishnan, |earned Senior Standing
counsel (Revenue counsel) for all the respondents in both the
wit petitions, submts that though tine for filing a counter
affidavit has been sought, it is now not necessary to file
counter affidavit as she has since got further instructions that
witten instructions from the Departnment would suffice and she
wi || make subm ssions on the basis of the sanme. Therefore, with
the consent of |earned counsel for wit petitioner and | earned
Revenue counsel, main wit petitions are taken up.

4. "WP. No. 9772 of 2019' shall be referred to as 'senior
WP' and ' WP. No. 9779 of 2019' shall be referred to as 'junior W
for the sake of convenience and clarity.

5. Facts are comon in both the captioned main wit
petitions and they pertain to Incone Tax assessnent of a
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Conpany, which goes by the name "Wellwin Industries Limted
[ hereinafter 'said Conpany' for the sake of brevity]. To be
noted, senior WP has been filed by Mnaging Director of said
Conmpany and junior WP has been filed by a Drector of said
Conpany. In both the wit petitions, two separate proceedings,
bot h dat ed 14. 03. 2019 beari ng reference
PAN: ABEPR6558D/ 179(1)/2018-19 (seni or WP) and
PAN: AACPK6932H/ 179(1)/2018-19 (junior WP), have been called in
guesti on. These two proceedings shall hereinafter be referred
to as 'inpugned proceedings' in plural and 'inpugned proceedi ng'
in singular for the sake of convenience and clarity.

6. Inpugned proceedings pertain to recovery of tax
arrears of said Conpany in the hands of Directors under Section
179(1) of 'Inconme Tax Act, 1961 (hereinafter 'IT Act' for the
sake of brevity). For the sake of convenience and clarity, this
Court deens it appropriate to extract and reproduce the inpugned
orders and the sane read as foll ows:
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CMINISTRY |
umn:mmwr wuwmrm
CORPMORATE CIRCLE 3|2), CHENNAI
Fodrn Ha# 14, 4 Floor, Wannparthy Bleck, ‘Wayakins Bhovan’,
1:[ HGRnuI H:m..uj-n  Chennu = G00 034
; s gy T-r.I.-L'IH JE33INE2Y, Extn H134

PAN! -‘L'EH’EEEEED .I'IZ'J'EIHI-.l'ﬂl:I'I-ﬂ-'IFI Datedi 14032019

Depoty Commissicnes of Income-tox,
Corporate Circle (3], Chennmi - &0 034

hddy e rrer

ORDER:

Motwithatending anyihing contsdied o the Commppanie=-Act, 1446 {§ of 1956],
wheren the compuny M /s WELLWIN INDUSTRY LIMITED [PAN: AAACWOSSSK] in in
Arrears of income-tax and The deessls of which sre prissded os under:

[_4&«5 AY Solf-Assessment Tax | Penaity

i _Total
201002 | RelI4S0020 | - " [ Wei.14,50080-

The speovery proceedings inftined agaiont the conipany amither yielded in the
recavering e arrear of fases diie Brom the defunlting company nor the Directors B
bt toaperniive in vemiting the paymenis.

i sl circumstascen, sl you heid the post ol Mansging Director durning the
Feltunt prevous year, you wre jointly and severally lEable for the phyment of tas
arresars dus from the company as pec section 1791 of lnoome tox Act, 1968, ua wtted
mhinie You were given eppoctunity wide this office aotice dated 06032019 4 e
yusinell foe the nonquement of orrears of tox due 0 rolation to the affairs of the
COEMNIY

Hiwnver, yon have failed o prove the reasons e the fn-payment of the
nerenss due by othe company M/s WELLWIN JNDUSTRY LIMITED [PAN:
&MM 8 mmdiitulicd moove Delorg U st signesd willun e spEeiced
e, order wie EFE01) of the Incons-tux Act, 196, is passed for refuvery of the s
arsears dus by e commany 10 the hisnsds of Diroctor,

(P LAK PANDI)
Depuly Commissioner of Income tax,
Carparate Circdie 3(2), Chennni - 34

“Ma K, RAJACOPALAN

Momnging Director,

e WELLWIN INDUSTRY LIMITED

B |, Betmon Srntvosan Boad Alwaepet
Chemnsi- G000 O LY.

1. The Fr. Consmuissineesr of |feorme-las-3 Chrmams:
T The Al Commisadunsy & incse -, Corporse Eange-3, Chennai
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GOVERNMENT OF INDIA
MINIETRY OF FINANCE
OFFICE OF THE DEPUTY COMMISSIONER OF INCOME TAX
CORPORATE CIRCLE 32|, CHENNATI
Hopn Moot 14, b Floes W anaper by Black, Aayakac Bhevan®
131, MO Road, Fadpaer baklorm, Slhezussn — S000054
chesnatdeiccd 250 oo srax. gov in Tel: 048-05358004, Exm: 8134
PAN: AACERGYIZH o7l 20i 6 15 Damed: 12 053010

PROCEEDINGS OF THE DEPUTY COMMISSIONER FO [NCOME TAX, CORPORATE

CIRCLE 3i2) CHENNAT - 600 (34,
Fres=ns F. SANHAR PAKNDI

Doty Cupomaacnse of inoome-tax,
Carporste Circke 4], Chennad - aCO 034,
e e

DRODER:

MNotwiiSstaading snything contained tn the Crongsanies Act, 19548 11 af 1256,
wher=in the compans M WELLWIN INDUSTRY LIMITED [(PAN! AAACWORGEE) M
in arreass of Inconse-tas sad the details of which are prosidied as ander

Bl No. | _AY | &H-_Anamnr.']‘;ﬂ: _ Panalty i Total
I | zoipas: | Aw 0450800/ - |  Ba.l. 1450200

The recovery procesdmes Shitored againut Lhe comipany neichec vielded by the
rirooscrung the arress of seees doe frons the defavlnong coozpsay 100 the Dhirectors Sdd
been copTRiTE i remistimg the maminciils.

In sisch srcomelances, sints wou held the peat of Dircctor dunng the relevant
previdus yeas, Fou &re jointly and severslly fable Tor the payment ol las alfgers due
lruesy B comparsy s per section 17%] 1 Fof Intome fux Act, 1961, s atated above. You
wiote g oppoctucty - wdde this office nitics dated 05 033015 e pove. yoursel Jor
rhe nome-pavment of arrears of L due an pelation o the effedrs of Lhe cempeny,

Howsver, yooo have labed tooprovs the ressons i the nop-pryment sl Lo
srivars.  due by the compaty o Mis WELLWIN @ HMDUSTRY LIMITEL [PAN:
AAACWOBSEK], #s meanboned abowe belare the vndar sigoed willibl the aripilaiesd

Alke. grder /s 1T901) of U lncome-tax Az, 156 s passod for rroovery ol the tax
arpeprs e by the comsany iz the hanate of Diresar

Mepainy Cormruissitaier 53 lnoome fax,
Crrporgioiele 30, Chennal - 34,

T -
h/ﬁ;:ﬂﬂ?ﬁ..‘..&ﬁ KAZYANARAR AN

LCrecoar,

A4 WELLWIR INTISTRY LIRTTED]
Ner. 16, Thipd Street Ckpainprramm,
Chicishad-S00 D865

Eopy 1o

1. The B Caerpiivissinnes of Tncosses-tae=1 Clsere
3 - The AutdE, Comurisemoner of Inoome-tas. TCrarporsss Faeae 3 e
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7. Notw thstanding very many avernments and very nmany
grounds raised in the wit affidavit, |earned counsel for wit
petitioner restricts his submssions to two points and they are
as follows:

a) | npugned notices are bad as said Conpany is
a Public Limted Conpany and Section 179(1) of IT Act
Is applicable only to Private Limted Conpani es;

b) There is a conprom se decree in a suit in
C. S. No. 1045 of 2008 filed against said Conpany by third
parties and in this conprom se decree, Inconme Tax
Departnent is a party and it has been paid out certain
sunms of noney.

8. In response to the above, |earned Revenue counsel, who
has made it clear that it is not necessary to file a counter
affidavit and wll nmake submi ssions on the basis of witten
i nstructions (as alluded to supra) made subm ssions, which are
as foll ows:

a) Said Conpany is no doubt a Public Limted
Conmpany and it has been a Public Limted Conpany from
day one.

b) Though there is a conpronm se decree in
C. S. No. 1045 of 2008, Inconme Tax Departnent is not a
party to the sane, as contended by | earned counsel for
wit petitioner.

9. In reply submssions, |earned counsel for wit
petitioner reiterated his submssions made in the opening
subm ssi ons.

10. I now enbark upon the exercise of discussing the
rival subm ssi ons, giving ny dispositive reasoning qua
concl usi on and set out the concl usion.

11. First point is fairly sinple and straight forward.
Section 179 of |IT Act reads as follows:

*179. [(1)] Notw thstanding anything contained
in the Conpanies Act, 1956 (1 of 1956), [where any tax
due from a private conpany in respect of any incone of
any previous year or from any other conpany in respect
of any incone of any previous year during which such
other conpany was a private conpany] cannot be
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recovered, then, every person who was a director of the
private conpany at any tine during the relevant
previ ous year shall be jointly and severally liable for
the paynment of such tax unless he proves that the non-
recovery cannot be attributed to any gross neglect,
m sfeasance or breach of duty on his part in relation
to the affairs of the conpany.

[(2)] Where a private conpany is converted into
a public conpany and the tax assessed in respect of any
i nconme of any previous year during which such conpany
was a private conpany cannot be recovered, then,
not hi ng contained in sub-section (1) shall apply to any
person who was a director of such private conpany in
relation to any tax due in respect of any incone of
such private conpany assessable for any assessnent year
commenci ng before the 1st day of April, 1962.]'

12. This Court is inforned wthout any disputation or
di sagreenent that there is no other provision under |IT Act akin
to Section 179 of IT Act i.e., recovery tax arrears due to
Conmpany in the hands of Directors qua Public Limted Conpany. In
the light of the l|anguage in which Section 179 of IT Act is
couched, it follows as a indisputable sequitur that inpugned
proceedings are barred and they are liable to be set aside as
the sanme has been nmade against Directors of a Public Limted
Conmpany, when Section 179 of |IT Act applies only to Private
Limted Conpanies and there is no other provision qua Public
Limted Conpanies akin to Section 179 of IT Act.

13. However, as the second point has been raised, | deem
it appropriate to exam ne the sane. A careful perusal of the
Menor andum of Conpromse in CS. No.1045 of 2008 and the
Conmprom se decree (to be noted, only decretal order is placed
before nme and the fair judgnent is not before ne) dated
17.09. 2008 does not denobnstrate that any noney has been paid to
the Income Tax Departnent. It is to be noted that it was
initially contended by |earned counsel for wit petitioner that
I ncone Tax Departnment was not a party to the suit, but that is
not the case. However, |earned counsel adverting to C ause 12
of Conprom se decree submtted that Cause 12 of Conprom se
decree tal ks about vacant |land tax building and the paynent of
the same is only when the Income Tax arrears is cleared. \%%
attention was drawn to Cause 7 of Menorandum of Conprom se,
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whi ch reads as foll ows:
"7. The second party shall execute a guarantee
to the first party to clear their incone tax and sal es
tax as stated above.'

14. Al this in the realm of extrenely circuitous
i nferential process. To be noted, no docunment has been placed
before this Court as part of the case file to denonstrate any
paynment having been made to the Incone Tax Departnment under the
conprom se decree and the decree also does not articulate
anything directly in this regard. Therefore, second point urged
by | earned counsel for wit petitioner becones a non-starter and
that by itself draws the curtains on the second point.

15. However, wit petitioner succeeds on the first point
i.e., Section 179(1) of IT Act not being applicable to Public
Limted Conpanies.

16. Before concluding, | deem it appropriate to make it
clear that this order wll neither inpede nor serve as an
impetus if there is any other node for the Revenue to recover
tax arrears. Likewise, if there is any node to recover tax

arrears qua a Public Limted Conpany in the hands of Directors
I f the Revenue chooses to initiate any such proceedings, it wll
be open to wit petitioner to raise the issue of paynment to
Incone Tax Departnent said to have been nade pursuant to
conprom se decree. In other words, this question is left open
I f there are proceedings in the days to cone.

17. Wth the above observations, both wit petitions are
al | oned. The sequitur is the inpugned proceedings are set
asi de. There shall be no order as to costs. Consequent |y,
connected WWPs are di sposed of as cl osed.

Sd/ -
Assi stant Registrar(CS-111)

/[l True Copy //
Sub Assistant Registrar

km
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To

1. The Deputy Conmm ssioner of |nconme Tax,
Corporate Circle 3(2), Chenna
4th F|l oor, Wanapart hy Bl ock,
“Ayakar Bhavan”, 121 MG Road,
Nunganmbakkam Chennai - 600 034.

2. The Comm ssioner of Inconme Tax-3
No. 121 MG Road,
Nunganmbakkam
Chennai - 600 034.

3. The Additional Conm ssioner of |ncone Tax,
Cor por at e Range- 3,
No. 121, MG Road,
Nunganmbakkam Chennai - 600 034.

4. The Tax Recovery O ficer-I111,
Comm ssi oner of Inconme Tax-1I11
121, Mahat hma Gandhi Sal ai ,
Chennai - 600 034.

+1cc to M.S. Sivaranman, Advocate, S.R No.46308
+1cc to Ms. Hema Murali kri shnan, Advocate, S.R No.46602
W P. Nos. 9772 & 9779 of 2019
and

WWP. Nos. 10372 & 10379 of 2019

PA( CO)
RLP( 04/ 10/ 2021)
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