IN THE H GH COURT OF JUDI CATURE AT MADRAS

RESERVED ON : 04. 10. 2021
PRONOUNCED ON : 21.10.2021

CORAM
THE HON BLE MR JUSTI CE C. V. KARTH KEYAN
CRL. R C.NGCs. 225 & 401 OF 2021
AND
CRL. M P. NO. 6494 OF 2021

1. Shanmugam ...Petitioner /| A2
(in Cl.R C No.225 of 2021)

2. G Chi nnappa ...Petitioner / A5
(in Cl.R C. No.401 of 2021)

Vs.

1. State Rep. by
The I nspector of Police,
CBl / ACB / Chennai.
RC MAI - 2015- A- 0052 ... Respondent / Conpl ai nant
in Cl.R C No.225 of 2021

2. The Superintendent of Police

CBI — ACB,
Shast hri Bhavan,
Chennai — 600 034. ... Respondent / Conpl ai nant
in Cl.R C No.401 of 2021
Prayer : These Crimnal Revision Cases filed under Sections 397

(1) read with 401 C.P.C., to call for the records in respect of
the orders in Cl.MP.Nos.8819 of 2019 and Cl.M P. No. 2586 of
2017 in C. C No.22 of 2017 passed by the X | Additional Special
Judge for CBI Cases, Chennai dated 05.04.2021 and set aside the
sane.

For Petitioner M. K Shankar
(in Cl.R C No.225 of 2021)
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For Petitioner . M. S. Thiruvengadam
(in Cl.R C No.401 of 2021)

For Respondent : M.K Srinivasan
Speci al Public Prosecution
for CBI

COVMON ORDER

Crl.R C No.225 of 2021 had been filed by A2 in C C No. 22
of 2017 now pending on the file of the Special Judge, Xl I
Additional CBI Court Chennai, questioning the order dated
05.04. 2021 dismssing Cl.MP.No.8819 of 2019 which was filed
under Section 239 Cr.P.C seeking discharge.

2.Cl.R C No.401 of 2021 had been filed by A5 in
C. C. No. 22 of 2017 now pending on the file of the Special Judge,
XI'l Additional CBI Court Chennai, questioning the order dated
05.04. 2021 dismssing Cl.MP.No.2586 of 2017 which was filed
under Section 239 Cr.P.C seeking discharge.

3.C.C.No.22 of 2017 had been taken cognizance by the
| earned XI1 Additional Special Judge for CBI Cases, Chennai
pursuant to final report filed under Section 173 (2) C.P.C
agai nst Al, K Raj Kumar who was Senior Divisional Manager, New
I ndi a Assurance Conpany Limted, Purasavakkam Divisional Ofice,
Chennai, A2, B.Shanmugam who was Divisional Mnager (Rtd), New
India Assurance Conpany Limted, Al warpet D visional Ofice,
Chennai, A3, S.Chidanmbaram who was |nsurance Agent, New India
Assurance Conpany Limted, Al warpet Divisional Ofice, A4,
G P. Jeyakumar who was Deputy Manager (Rtd), New India Assurance
Conmpany Limted, Alwarpet D visional Ofice and A5, G Chinnappa
who was Assistant, New India Assurance Conpany Limted,
Vel acherry Divisional Ofice, charging them wth conm ssion of
of fences puni shabl e under Sections 120 (B) r/w Section 409, 420,
467, 468, 472 |1 PC and under Section 13(2) r/w 13(1)(d) of the
Prevention of Corruption Act, 1988.

4.1n the final report, the Investigating Oficer had
stated that a First Information Report in FIR No. RC MA1l 2015 A
0052 was registered on 19.12.2015 by CBI / ACB Chennai, on the
basis of source information that the named accused persons
therein had entered into a crimnal conspiracy with an |Insurance
Agent, P.Kayalvizhi, who was also naned as an accused in the
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First Information Report, but who subsequently turned Approver
and with A4, S. Chidanbaram who was also an Agent of New India
Assurance Conpany Limted and in pursuance of such conspiracy,
Al and A2 had inserted the nanmes of the agents in Banker's
I ndemmity Insurance taken directly by Indian Bank, though they
could not act as agents as the Indemity Insurance had been
taken directly by Indian Bank and owing to such inclusion of the
nanmes of the two individuals as agents, they also received
comm ssion through their bank accounts during the financial
years 2008-2009, 2009-2010 and 2010-2011 and thereby had caused
wrongful loss of Rs.22,80,000/- to New India Assurance Conpany
Limted and wongful gain to thensel ves.

5.During the course of investigation, it had cone to
light that Indian Bank was taking Indemity Policies every year

for all branches in the country directly wth insurance
conpanies to cover cash on the premses and in the ATMs for any
loss. In accordance wth such policy, then Deputy GCeneral

Manager (Accounts) of Indian Bank Head Ofice, Chennai had
addressed New India Assurance Conpany Limted, Al war pet
Divisional Ofice, Chennai directly through an official letter
seeking Indemity Policy for Indian Bank for the financial year
2008-2009. The policy was issued. But however, even though
Indian Bank had directly dealt wth the A warpet Divisional
Ofice, the accused had inserted the nane of an agent

Kayal vi zhi, in the Indemmity Policy, as if the policy was bought
by her and therefore released the conmm ssion payable to the
agent to a sum of Rs.7,40,190/-. Thereafter, the agent
Kayal vi zhi issued blank cheques wth her signature to A4,

G P.Jeyakumar and through A5 G Chinnappa, the accused encashed
the conmmission for a sum of Rs.6,41,000/- on five separate
occasions and out of that, anmount of Rs.2,00,000/- was
transferred to the SB account of A4, G P.Jeyakunar.

6.1t had been stated in the final report that simlar
of fence continued to be commtted for the financial years 2009-
2010 and 2010-2011. In both the said financial years |ndian Bank
had directly approached the Al warpet Divisional Ofice for
I ndemmity Policy. But while issuing the policy the accused are
stated to have inserted the nanmes of agents so as to facilitate
paynment of commi ssion and thereafter, the agent had issued bl ank
cheques and the anmounts were encashed / transferred by the
accused for the personal gain.
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7.0n receipt of sumons, the accused entered appearance
before the trial Court. Thereafter, A2, B.Shanmugam Fornerly
Di vi sional Manager (retired) New India Assurance Conpany Limted
Al warpet Divisional Ofice, filed Cl.MP.No.8819 of 2019 under
Section 239 C.P.C seeki ng di schar ge. Simlarly, A5,
G Chi nnappa, Fornerly Assistant New India Assurance Conpany
Limted, Velacherry Divisional Ofice, filed Cl.MP.No.2586 of
2017 under Section 239 C.P.C seeking discharge. Both the
petitions were dismssed on 05.04.2021 by separate orders.
Questi oni ng those orders, the present Crimnal Revi si on
petitions has been filed.

8. Heard argunents advanced by M.K Sankar, | ear ned
counsel for the petitioner / A2 in Cl.R C No.225 of 2021 and
M . S. Thi ruvengadam | earned counsel of the petitioner / A5 in
Crl.R C. No.401 of 2021 and M.K Srinivasan, |earned Speci al
Public Prosecutor for the respondent.

9.1t has been the contention of M.K Sankar, |earned
counsel that A2 had joined as Divisional Mnager in Al warpet
Divisional Ofice during 2010 - 2011, after the transfer of Al
and that he had issued one Indemity Policy to Indian Bank for
the year 2010-2011 treating that policy as an Agent Code Policy
instead of Direct Code Policy and had paid a commi ssion of
Rs. 6,59,632/- to A3, Chidanbaram after deducting tax at source.
The | earned counsel stated that no other allegations are found
in the final report as against A2. The |earned counsel further
stated that Indian Bank authorities were aware that the policy
Issued to them was an Agent Code Policy and they had not
protested that particular fact. It had also been stated that a
charge neno had been issued to A2 containing the sane facts as
stated in the final report and the charge nenbo was quashed by a
| earned Single Judge of this Court in WRP.No.1256 of 2017, by
order dated 16.04.2018, and the appeal filed by New India
Assurance Conpany Limted in WA No.478 of 2019 was also
di sm ssed on 27.07.2020.

10. The learned counsel placed reliance on a judgnent
reported in (20200 4 MJ (Cl) 108 (SC), Ashoo Surendranath
Tewari V. Deputy Superintendent of Police, EON CBI and Anot her.
In that particular case, the Hon'ble Suprenme Court had
interfered with the judgnents of the H gh Court and of the
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Speci al Judge who had both refused to discharge the appellant /
accused therein of charges even though, the Central Vigilance
Conmm ssion had opined that the chance of conviction in crimna
trial involving the sane facts appear to be bl eak.

11. M. K Shankar, |learned counsel therefore argued that
the principles will apply for this case also, since the charge
meno had been quashed by the H gh Court and therefore, the
petitioner / A2 should not undergo the ordeal of trial on the
sane set of facts.

12. M. S. Thi ruvengadam | ear ned counsel for t he
petitioner/A5 in CIl.R C No.401 of 2021 stated that the
petitioner was only an Assistant who carried out the command of
his superiors. He had only collected a cheque and presented the
cheque in the bank. The |earned counsel pointed out that, as
Assistant, the petitioner / A5 was under an obligation to carry
out the orders of his superior officers, which is part of his
routine duty. It was stated that the petitioner was not involved
in any crimnal conspiracy and therefore, it was urged that the
petition should be allowed and the petitioner / A5 should be
di schar ged.

13. M. K Srinivasan, |earned Special Public Prosecutor for
the respondent, on the other hand, strongly disputed the
contentions of both the |earned counsels. The |earned Speci al
Public Prosecutor pointed out that A2 had been instrunental in
Issuing Indemmity Policy to the Indian Bank for the financial
year 2010-2011 and in that particular financial year, comm ssion
of Rs.6,59,632/- had been paid to A3 / Chidanbaram after
deducting tax at source. The |earned Special Public Prosecutor
al so pointed out that A5 had been given bl ank signed cheques and
thereafter, the anmounts had been filled up and A5 had presented
the cheques before the bankers and had also collected anounts.
The learned Special Public Prosecutor therefore stated that
conplicity of A5 was wit large on the face of those particul ar
facts.

14. The | earned Special Public Prosecutor also pointed out
that A2 as senior officer, should have known the ternms under
which the Indemity Policies have been issued, particularly
when, Indian Bank, also a Nationalized Bank, had approached New
India Assurance Conpany Limted directly for issuance of
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| ndemmity Policy and that it should have been issued as Direct
Code Policy and not as Agent Code Policy. The |earned Special
Public Prosecutor, therefore, urged that both the petitions nust
be di sm ssed.

15.1 have given ny careful consideration to the argunents
advanced and perused the nmaterials on record.

16. The petitioner in CIl.R C No.225 of 2021 is A2 in
C.C. No.22 of 2017 pending on the file of the X I Additional
Special Judge for CBI cases, Chennai and the petitioner in
Crl.R C. No.401 of 2021 is A5 in the sane cal endar case.

17.1t is the case of the prosecution that A2, D visional
Manager of New India Assurance Conpany Limted at Al warpet
Branch during 2010-2011, had issued Indemity Policy to Indian
Bank which is also a Nationalized Bank. Such policy had been
I ssued when directly contacted the Indian Bank and therefore,
it should have been issued under the head of Direct Code Policy.
However, it had been issued as Agent Code Policy and the nane of
A3 |/ Chidanbaram had been inserted along with his Agent Code
namely 20577.

18. A perusal of the policy shows that just above that
nane, the previous information was Biz. Source Code and it had
been given as 60/ D rect Business. This policy had been issued by
A2 who, hold a very senior position and nust have know about the
procedure involved for issue of such a policy, particularly when
it is issued directly to the custoner.

19.1n the judgnent referred by the |earned counsel for
the petitioner / A2, Ashoo Surendranath Tewari referred supra
the facts are totally different.

20.In that case, the Central Vigilance Comm ssion had
exam ned the nature of charge and had passed a detailed order
stating that no offence wunder |IPC had been nade by the
appellant. It was under those circunstances that the Hon' ble
Suprene Court held that the H gh Court and the Special Court
shoul d have taken that particular order into consideration and
should have entered a finding that chances of conviction were
bl eak. The Hon' bl e Suprene Court di scharged the accused.
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21.In the present case, the charge neno was quashed, only
because it had been issued four years after the retirenent of
A2. Both the learned Single Judge and the Division Bench in the
wit petition and in the wit appeal focused on that particul ar
aspect and quashed the charge neno. There was no discussion on
the nerits and therefore | hold that the judgnment of the Hon' ble
Suprene Court is distinguishable on facts.

22. A perusal of the charge sheet also shows that the
prosecution has recorded the statenents of the Assistant Ceneral
Manager (Accounts), Indian Bank, Corporate Ofice, Chennai / LW
5, Assistant GCeneral Mnager (Retired) Indian Bank, Corporate
Ofice, Chennai / LW6 and Assistant General Mnager (P & E),
I ndi an Bank, Corporate O fice, Chennai / LW7.

23.1t is thus seen that those w tnesses can be cross-
exam ned as to why Indian Bank did not protest at the nature of
policy issued, which clearly indicated that they were Agent Code
Policy and not Direct Code Policy. The contention in this regard
advanced by the |earned counsel can be answered only during the
trial.

24. The contention on behalf of A5 that he was only
wor ki ng according to the commands of his superior officer cannot
be accepted, primarily because he had been given possession of a
bl ank signed cheque in which, subsequently the anount was
entered and he presented the cheque for paynent and collected
the anmount. He therefore cannot claiminnocence or ignorance of
the nature of job entrusted to him It was not his official
duty. The cheque was not issued in favour of New India Assurance
Conmpany Limted. It was a cheque signed by a private individual

to be paid to another private individual. It was not part of his
official duty to present for paynment, such a cheque and to
encash it.

25.In view of the above reasons, | hold that both A2 and

A5 should participate in the trial proceedings and the petitions
for discharge have been rightly dism ssed by the |earned Trial
Judge. Hence, the present Crimnal Revision Cases are dism ssed.
Consequently, the connected m scell aneous petition is closed.

26.1 would also add a caveat that observations nmade
herein are only for limted purpose of exam ning the argunments
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advanced by the |earned counsels and | am confident that the
| earned Trial Judge, would weigh the evidence adduced during the
course of trial and then pass a considered judgnent.

Sd/ -
Assi stant Registrar (CS-VII)

[l True Copy //

Sub Assistant Registrar
snv

To

1. The I nspector of Police,
CBl / ACB / Chennai.

2. The Superintendent of Police
CBl - ACB,
Shast hri Bhavan,
Chennai - 600 034.

3. The XI| Additional Special
Judge for CBI Cases,
Chennai .

4. The Public Prosecutor
H gh Court of Madras.

+lcc to M. S. Thiruvengadam Advocate SR No.54401

+1cc to M. K. Shankar, Advocate SR No.53820

Crl. R C Nos. 225 & 401 of 2021
and Crl.M P. No. 6494 of 2021

GVR( CO)
RVM 08/ 11/ 2021)
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