IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 23.03. 2021
CORAM
THE HONOURABLE DR. JUSTI CE G JAYACHANDRAN

C. M A NO 1760 OF 2018
AND
CVP NO. 13622 OF 2018

Nat i onal Insurance Co. Ltd.,
Kancheepur am
... Appel  ant/ 1st Respondent

Vs

1. Mahal akshm
2.Mnor Sujimtha
3. M nor Goku
Respondents 1 to 3/ Petitioners
(M nors Respondents 2 & 3
represented by guardi an not her
and next friend 1st Respondent)

4. Sasi kumar
5. Kannamal
... Respondents 4 & 5/ Respondents 2 & 3

(Amended as per order in |I.A No.1170/ 14 dated 17.7.2014)
PRAYER. Civil M scellaneous Appeal filed under Section 173 of
Mot or Vehicles Act, 1988, against the judgnent and decree dated
09.08.2017 made in MC O P.No.212 of 2010 on the file of the
Mot or Accidents Cains Tribunal, G ngee.

For Appel | ant . M. S Vadivel

For Respondents : M.V.Sakthivel for RL to R3

R4 and R5 Served : No Appearance

JUDGMENT

Heard the |earned counsel for the appellant and the
respondents.

2. This is a case, where the deceased was travelling on

pillion of the two wheeler driven by 15 years old boy, who had
no valid driving license. The accident occurred on 05.12.2009
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at about 03.30 p.m, when the deceased Anbazhagan was travelling
In the Bajaj Boxer two wheeler bearing Registration No.TN02 J
5098 driven by Vigneswaran, aged 15. The said two wheeler
dashed agai nst another two wheel er Appachi bearing Registration
No. TN25 S 7673, driven by one Saravanan, son of Rajendra

Gounder. In the said accident, Anbazhagan, the pillion rider in
Baj aj Boxer bearing Registration No.TN 02-J-5098 fell down and
sustai ned grievous injury. He was taken to the hospital and

treated for 16 days. On 28.12.2009, he succunbed to the injury.
The claim petition was filed seeking Rs.15,00,000/- conpensation
by the wife and mnor children of the deceased Anbazhagan
agai nst the owner of the Appachi notor cycle and its insurer.

3. The Insurance Conpany resisted the claim petition on
the ground that the deceased knowingly travelled in a two
wheel er Bajaj Boxer driven by a mnor boy, who had no valid
driving license and the other vehicle involved also driven by
the rider wthout wvalid |I|icense. Therefore, there 1is no
liability on the part of the Insurance Conpany to conpensate the
| egal heirs of the deceased Anbazhagan.

4.Before the Tribunal, the claimant filed 8 exhibits and
exam ned two w tnesses. The Insurance Conpany exam ned three
W t nesses and marked three exhibits.

5. The Tribunal after considering the conplaint and other
evidence held that the accident occurred due to the negligence
of both the vehicle drivers and held the second respondent
I nsurance Conpany to pay 50% of the conpensation i.e.
Rs. 3, 24, 000/ - . Aggrieved by the said liability fixed on the
| nsurance Conpany, the appeal is filed on the ground that the
I nsurance Conpany is not |iable to pay any conpensation, since
there is grave violation of policy condition and the accident
occurred solely due to the negligence of the rider of the notor
cycle bearing Registration No. TN 02J 5098 in which, the deceased
Anbazhagan was travelling on the pillion.

6. Learned counsel for the respondents submtted that the
claimants are the third party and the Insurance Conpany cannot
abdicate its responsibility to indemify the vehicle owner, even
if there is a policy violation.

7.The law on this issue is now well settled by the Apex
Court in National Insurance Conpany Ltd. Vs Swaran Singh
reported in (2004) 3 SCC 297 . If there is a policy violation
which is not known to the victim then the |Insurance Conpany is
liable to pay the conpensation and then recover the sane from
the vehicle owner. This principle of pay and recovery is
applicable in case of third party claimnts. The Tribunal has
held that there is a contributory negligence on the part of both
the vehicle riders and the claimant has filed claim petition
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only against the insurer and owner of the Appachi notor cycle
and not against the owner and insurer of the Bajaj Boxer vehicle
i n which the deceased was travelling. It has rightly held this
iIs a contributory negligence and ordered paynent of 50%
conpensati on by the owner of the Appachi notor cycle which shal
be indemified by the appellant insurance Conpany. However,
since there is a violation of the policy condition, the anount
shal | be payable by the second respondent on behalf of the first
respondent and entitled to recover the sane from the owner of
the vehicle, the first respondent, which the Tribunal has failed
to permt.

8. Therefore, on considering the evidence, this Court
nodifies the award of the Tribunal to the extent of permtting
the Insurance Conpany to pay the award anount to the clainmants
and recover the same from the vehicle owner followi ng Shr
Nanj appan case reported in (2004 (2) CTC 464(SC). Accordingly,
the claimpetition is partly allowed.

9. Learned counsel for the appellant submtted that the
entire award anobunt has already been deposited along wth
accrued interest. In such case, the respondents/claimnts are
permtted to withdraw the sanme as per the proportion fixed by
the Tribunal on appropriate application.

10.As a result, the Cvil Mscell aneous Appeal is partly
allowed with nodification. No order as to costs. The connected
m scel | aneous petition is closed.

Sd/ -
Assi stant Regi strar (Audit)

/'l True Copy //

Sub Assistant Registrar
ig

To
The Subordi nate Judge,
Mot or Accident Cains Tribunal,
G ngee.

Copy To
The Section Oficer,
V. R Section,
Hi gh Court, Madras.
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