IN THE H GH COURT OF JUDI CATURE AT MADRAS

ORDERS RESERVED ON ORDERS PRONOUNCED ON
03. 09. 2021 14. 09. 2021

CORAM
THE HONOURABLE MR. JUSTI CE RMI. TEEKAA RANAN
CRL. R C. NO. 834 OF 2018

Ms. Shree Coinbatore Cujarati Sangj,
662, Mettupal ayam Road,
R S. Puram Coi nbatore - 641 002.
Rep. by its Secretary
Chandr akant Patel .
Peti ti oner/ Conpl ai nant

Vs ..

1. Ashwi n C. Thakker

Prakash M Mpjithia

3. The State by Inspector of Police,
District Crinme Branch,
Coi nbatore District.

N

Respondent s

PRAYER : Crimnal Revision Case filed under Section 397 r/w
401 of the Crimnal Procedure Code, against the judgnent dated
19.04. 2018 passed in Cl.MP.No.6494 of 2017 in C C No.298 of
2016, on the file of the learned Judicial Magistrate No.VI,
Coi nbatore, whereby the respondents 1 and 2 herein were
di scharged fromthe case under Section 239 of C.P.C

For Petitioner : M .M Sant hana Raman
for M. MR Si vakumar

For RR-1 & 2 : M.L.Muli

For R-3 . M.R Vinoth Raja,
Gover nnent Advocat e
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ORDER
The matter is heard through "Video Conference".

This Crimnal Revision Case is preferred by the
petitioner/conplai nant against the order dated 19.04.2018 passed
by the | earned Judicial Magistrate No.VlI, Coinbatore, in
Crl.MP.No.6494 of 2017 in C C No.298 of 2016, whereby the
respondents 1 and 2 herein were discharged from the case under
Section 239 of Cr.P.C

2. The respondents 1 and 2 herein were filed a petition
in Cl.MP.No.6494 of 2017 under Section 239 of C.P.C. seeking
to discharge them from the case and the |earned Judicial
Magi strate No. VI, Coinbatore, has allowed the said petition and
t hereby discharged both the accused 1 and 2/respondents herein
The sane is under challenge by the de facto conpl ai nant.

3. Heard the |earned counsel for the petitioner and the
| earned counsel appearing for the respondents 1 and 3 as well as
the learned CGovernnent Advocate (Crl.Side) appearing for the
third respondent.

4. Learned counsel for the petitioner has relied on a
deci sion of the Hon' ble Apex Court reported in (2013) 11 Suprene
Court Cases 476 [ Sheoraj Singh Ahlawat and others Vs. State of
Uttar Pradesh and another], wherein, the Hon' ble Apex Court has
hel d as follows: -

"While fram ng charges, court is required to
eval uate materials and docunents on record to decide
whet her facts energing therefrom taken at their face
value would disclose existence of i ngredi ents
constituting the alleged offence. At this stage, the
court is not required to go deep into the probative

value of nmaterials on record. It needs to evaluate
whet her there is a ground for presum ng that accused
had commtted offence. But it should not evaluate

sufficiency of evidence to convict accused. Even if
there is a grave suspicion against the accused and it
is not properly explained or court feels that accused
m ght have commtted offence, then fram ng of charges
agai nst the accused is justified. It is only for
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conviction of accused that materials nust indicate
that accused had commtted offence but for fram ng of
charges if materials indicate that accused m ght have
commtted offence, then fram ng of charge is proper

Mat erial s brought on by prosecution nmust be believed
to be true and their probative value cannot be
decided at this stage. The accused entitled to urge
his contentions only on materials submtted by
prosecuti on. He is not entitled to produce any
material at this stage and the court is not required
to consider any such material, if submtted. Wether
the prima facie case made out depends upon facts and
circunstances of each case. If two views are
possible and materials indicate nere suspicion, not
bei ng grave suspicion, against accused then he may be

di schar ged. The <court has to consider broad
probabilities of case, total effect of evidence and
docunents produced before it. The court should not
act as nout hpi ece of prosecution and it IS

inpermssible to have roving enquiry at the state of
fram ng of charge.”

5. Learned counsel for the petitioner has also relied on
a decision of the Hon' ble Apex Court reported in (2005 1
Suprene Court Cases 568 [State of Oissa Vs. Debendra Nath
Padhi], wherein, the Hon' ble Apex Court has held as follows: -

"Trial court whether can consider any nmaterial

filed by the accused. At the said stage it can
consi der only t he mat eri al pr oduced by t he
prosecuti on. No provision in C.P.C. grants to the

accused any right to file any material or docunent at
the said stage. That right is granted only at the
stage of trial. Accused cannot at the stage of
fram ng of charge invoke Section 91 to seek production
of any docunent to prove his innocence."

6. Learned counsel appearing for the respondents 1 and 2
relied on a decision of the Hon' ble Apex Court reported in
(2013) 3 Suprene Court Cases 330 [Rajiv Thapar and others Vs.
Madan Lal Kapoor], wherein, the Hon' ble Apex Court has held as
foll ows: -
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"30. Based on the factors canvassed in the
foregoing paragraphs, we would delineate the
followng steps to determne the veracity of a
prayer for quashnent, raised by an accused by
i nvoking the power vested in the H gh Court under
Section 482 C.P.C.: -

30.1. Step one : whether the material relied
upon by the accused is sound, reasonable, and
indubitable, i.e., the material is of sterling and
i npeccabl e quality?

30.2. Step two : whether the material relied
upon by the accused would rule out the assertions
contained in the charges levelled against the

accused, i.e., the material is sufficient to reject
and overrule the factual assertions contained in the
conplaint, 1i.e., the mterial is such as would

persuade a reasonable person to dismss and condemn
the factual basis of the accusations as false?

30.3. Step three : whether the material
relied upon by the accused has not been refuted by
t he prosecution/conplainant; and/or the material is
such that it cannot be justifiably refuted by the
prosecuti on/ conpl ai nant ?

30.4. Step four : whether proceeding wth
the trial would result in an abuse of process of the
court, and would not serve the ends of justice?

30.5. If the answer to all the steps is in
the affirmative, judicial conscience of the Hgh
Court should persuade it to quash such crimna
proceedi ngs in exercise of power vested in it under
Section 482 C.P.C. Such exercise of power, besides
doing justice to the accused, would save precious
court time, which would otherwise be wasted in
hol ding such a trial (as well as proceedings arising
therefronm) specially when it is clear that the sane
would not conclude in the conviction of the
accused. "
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7. The de facto conplainant, in his conplaint, has stated
that the accused Nos.1 and 2, while acting as a Chairman and
Secretary of the Shree Coinbatore QGujarati Samaj, the Society
Regi stered under the Tam | Nadu Societies Registration Act, have
mani pul ated the purchase in favour of the society by the Trust
and m sappropriated the funds and hence, he has filed the
conpl ai nt. Af ter i nvestigation, t he third
respondent /I nvestigating Oficer has filed charge sheet. In the
di scharge petition, the learned Judicial Magistrate No.VI,
Coi nbatore, appears to have taken note of the various docunents
filed by the accused in support of the discharge petition and
also called the Investigating Oficer as to whether the
I nvestigating Oficer has considered the petitions or the
docunents only and whether the Investigating Oficer has any
objection to receive the docunments. Such procedure adopted by
the Jlearned WMagistrate wunder Section 239 of C.P.C IS
unsustainable in | aw The | earned Magistrate, while trying the
petition for discharge filed under Section 239 of C.P.C. in a
cal ender case, has limt scope in holding the enquiry and also
receiving the docunents or cross examning of Investigating
Oficer by way of enquiry and hence, the order passed by the
| earned Magi strate is not sustainable in | aw

8. The main allegation in the final report is that
wi t hout proper sanction and resolution enpowering the accused to
purchase the land, they have purchased the property and
m sappropriated a huge sum of amount and relied upon the
statenent of L.W.12 and 13 viz., the vendors in the land in
guesti on.

9. The learned Magistrate, after taking note of the two
docunents filed along with discharge petition (viz., resolution
for purchase of the disputed Iand and also the subsequent sale
deed executed by the de facto conplainant), rendered a finding
that there is no loss to the society.

10. On a perusal of records, it reveal that the book for
resolution viz., for the year 2006-2014 was produced before the
| earned Judicial Mgistrate No.VlI, to show and denonstrate that
there was a witten sanction for the purchase of 89 cents and 1
acre, (the subject mtter of the case). Besi des regarding
m sappropriation, the evidence of L.W.12 and 13 is there.
However, it does not disclose the alleged offence by satisfying
t he necessary ingredients.
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11. Hence, (a) | find that the Investigating Oficer has
not collected the book of resolution for the year 2006-2014
W t hout ascertaining whether there was a resolution or not, it
appears that a final report is filed before the | earned Judici al
Magi strate No.VI, as if, there was no prior sanction by way of
resolution to purchase the above said two pieces of |ands.

(b) Secondly, 161 Cr.P.C. statenents of L.W.12 and 13
and hence, | find that since the order has been passed by
receiving the docunments which are said to be in the custody of
the Coinbatore Qujurati Samaj that will throw nore light that
the accused have committed the offence or not as projected by
the present Secretary the de facto conpl ai nant.

12. This Court has taken note of the fact that the de
facto conplainant after assunption of the charge, these accused
have filed the suit before the Sub Court, Coi nbat or e,
challenging the election and imediately thereafter, these
present conplaint appears to have been filed by the newy
el ected Secretary.

13. Be that as it may, since the witten sanction for the
purchase of two pieces of Jlands by way of resolution is
available in the book of resolution for the year 2006-2014. The
I nvestigating Oficer is hereby required to do the further
I nvestigation by taking note of those facts and after collecting
the information, he is required to file additional final report
as contenpl ated under Section 173 (8) of C.P.C.

14. In view of the discussion in the precedi ng paragraph
as to the scope and enquiry and powers of the Judicial
Magi strate under Section 239 C.P.C., for discharge, | find that
the order passed by the |earned Judicial Magistrate is liable to
be set aside.

15. In the result,

[I] This Crimnal Revision Case is allowed to the Iimted
extent that the order of discharge passed by the |earned
Judi ci al Magistrate No. VI, Coinbatore is set aside.

[i] The matter is remtted back to the |earned Judici al
Magi strate No. VI, Coi nbatore.
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[i1] The learned Judicial Mgistrate No.Vl, Coinbatore,

Is hereby required to restore the discharge petition

Crl.MP. No. 6494 of 2917 on his file.

[Iv] There shall be a further direction to the
respondent police to take note of the resolution book for

year 2006-2014 and to file a supplenentary charge

in

third

t he

sheet

dependi ng upon the outcone of the investigation either positive
report or by the negative report, on consideration of entirety

of the circunstances.

[v] Thereafter, the discharge petition shal

be

considered by the |earned Judicial Mugistrate No.Vl, Coinbatore,
after filing of the report in the further investigation as

directed as above.

[vi] The third respondent police is hereby required to
conplete further investigation within a period of twelve weeks

fromthe date of receipt of a copy of this order.

Sd/ -
Assi stant Registrar(CS-111)

/1l True Copy //

Sub Assistant Registrar

Jrl

To

1. The Judicial Magistrate No. VI,
Coi nbat or e.

2. The State by Inspector of Police,
District Crinme Branch,
Coi nbatore District.

3. The Public Prosecutor,
H gh Court, Madras.

+1lcc to M. MR Sivakumar, Advocate, S.R No.46359
+1cc to M.L.Muli, Advocate, S.R No.46665

Crl. R C No. 834 of

RSV( CO)
RLP( 01/ 10/ 2021)
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