IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 02-09-2021
CORAM
THE HONOURABLE MR. JUSTI CE S. M SUBRANVANI AM

WP NO 40767 OF 2015
AND
MP NOCS. 1 AND 2 OF 2015

Dr. R Raj ar at hi nam ...Petitioner
VS.

Assi st ant Conm ssi oner (CT),
Sankagiri,
Salem Di strict. ... Respondent

Wit Petition is filed wunder Article 226 of the
Constitution of India, praying for the issuance of a Wit of
Certiorari, calling for the records in the proceedings
No. Na. Ka. No. 547/ 2015/ A3 dated 05.11.2015 on the file of the
respondent and quash the sane.

For Petitioner : M . B. Manohar an

For Respondent . M. V. Vel uchany,
Gover nnment Advocat e.

ORDER

The auction notice, dated 05.11.2015, issued by the
respondent, is under challenge in the present wit petition.

2. The petitioner states that he purchased the |[|and
measuring 55 cents in Ernapuram Village, Sankagiri Taluk, Salem
District and started a Conpany in the name and style of
"M s. Herbal ayas Radsafe India Private Limted and the said
conpany was regi stered under the Conpanies Act, 1956 on the file
of the Registrar of Conpanies, Coinbatore.

3. The petitioner further admts that he signed al
necessary docunents, applications and fornms in respect of the
above Conpany registered under the Conpanies Act. The petitioner
states that after sonetine, he shifted his residence from Sal em
and he was not aware of the business of the above Conpany.
However, the business activities of the Conpany were stopped and
it is admtted that the Conpany is not functioning as of now.
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4. To the surprise of the petitioner, his property in
Survey No. 144, Ernapuram Village was brought for sale by the
respondent in proceedings dated 05.11.2015 for the dues of the
abovesai d Conpany w thout verifying the records. The petitioner
approached the respondent and has stated that he is the owner of
the property and the property is not in the name of the Conpany.

5. In view of the fact that the Conpany is the defaulter
of tax paynents, the petitioner nmde a request to drop
proceedi ngs against himas well as against the property owned by
him However, the respondent infornmed the petitioner that the

sal e proceedings cannot be stopped until tax arrears are paid.
Thus, the petitioner is constrained to nove the present wit
petition.

6. The learned counsel for the petitioner minly
contended that the Conpany is the different entity and
therefore, the property belongs to the petitioner cannot be
auctioned for the purpose of realisation of the arrears of sales
tax. The Conpany was registered under the provisions of the
Conpani es Act, 1956 and the petitioner, admttedly, signed the
docunents and the application for registration of the Conpany
under the Conpanies Act, 1956 and he was added as a Director of
the said Conpany. However, he had not participated in the
activities of the Conpany. Under these circunstances, the
petitioner states that he is not personally liable to pay the
tax default of the Conpany and the property belongs to him
cannot be auctioned for the purpose of realisation of the tax
anount .

7. In support of the said contentions, the |[earned
counsel for the petitioner relied on the judgnent of this Court
in the case of George J. Mathew vs. The Commercial Tax O ficer
[2002 112 Conpany Cases 641 Mad], wherein this Court relied on
the judgnment of the Andhra Pradesh Hi gh Court, in the case of
Rammarayan Shahu vs. Commercial Tax Oficer, (FAC) [1990 (78)
STC 97 (AP)], held that the Directors of a Private Limted
Conpany cannot be proceeded against personally in recovery of
the amobunts due from the Conpany except in the manner provided
under Section 16-B of the APGST Act and the inpugned notice
i ssued to one of the Directors was quashed by the Andhra Pradesh
Hi gh Court.

8. In an another judgnent in the case of Jagteshwar
Prasad Bansal and Ohers vs. State of Uttarakhand and Another
[ Judgnent pronounced on 07.12.2017 in WP No.73 of 2012], wherein
In paragraphs 8 and 9, the Utarakhand H gh Court at Nainital
made the follow ng observations based on Section 2(11)(e) of the
Ut t arakhand VAT Act, 2005: -
“8. Section 2(11) (e) of t he
Uttarakhand VAT Act, 2005 (hereinafter
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referred to as the Act) reads as under: -

“(e) an individual, a firm or a
conpany or other body corporate, club, Hindu
Undi vided Family or any other system of joint
famly, association of persons, trust, and
co-operative society or any other society,
whet her such society is incorporated or un-
incorporated, and which carries on such
busi ness including buying goods for and
selling to its nenbers for a price, fee or
subscri pti on, whether in the course of
busi ness or not."

9. Section 12(1) of the Act provides
the liability of Directors of private conpany
in liquidation.”

9. Relying on the abovesaid judgnent, the |earned counsel

for the petitioner reiterated that the petitioner is not |iable
to pay the tax arrears of the Conpany in which, he was the
Director.

10. The counter-affidavit, filed on behalf of the
respondent, would reveal that the petitioner and his wfe,
nanely, Ms.Nrmala Rajarathinam are the only two Directors of
the Conpany, nanel y, M s. Her bal ayas Radsafe |India Private
Limted and it was incorporated with the Registrar of Conpanies,
Tam | Nadu on 14.10.2010 and is doing business of all kinds of
devices to reduce radiation

11. The abovesaid M s. Herbal ayas Radsafe India Private
Limted filed nonthly returns for the assessnment year 2010-2011
and admtted the tax payable as Rs.9,89,625/- for the said year
and after adjusting the ITC of Rs.3,90,899/- paid the entire
bal ance anmount. Subsequently, on audit verification and on cross
verification of the correctness of the ITC clained, it was found
that the aforesaid Ms. Herbal ayas Radsafe India Private Limted
did not purchase any goods from one Ms.Proto Wrld, Chennai
having TIN No.33961423184 wunder the Comodity Code No. 2068,
during the assessnent year 2010-2011 and hence, the entire claim
of Input Tax Credit for 2010-2011 becane incorrect and
therefore, reversal of the said anobunt was proposed in the
noti ce and the same was affixtured on 06.03. 2014.

12. Despite the receipt of the notice, no reply was given
by the said Conpany and hence order was passed on 27.10.2014 by
the respondent, confirmng the ITC reversal of Rs.6,00,840/-
along with penalty under Section 27(2) of Value Added Tax Act
[hereinafter referred to as the 'VAT Act']. According, Demand
Notices in Form 'O dated 27.10.2014 for Rs.3,00,000/- towards
repaynent of |ITC reversed and for Rs.90,059/- towards penalty
under Section 27(4)(i) of VAT Act and Form RR for Rs.1, 50, 000/ -
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towards interest payable under Section 42(3) were issued by the
respondent. Despite the receipt of the above notices on
01. 11. 2014, the deal er never responded to the sane.

13. The revision order dated 27.10.2014, passed by the
respondent, has not been challenged and the sane is still in
force. Even after the lapse of one year from the aforesaid
notices, the said Conpany has not settled the dues and
therefore, recovery proceedings were initiated by the respondent.

14. The aforesaid Conpany, nanely, M s. Herbal ayas Radsafe
India Private Limted is a famly entity having the petitioner
and his wife as only shareholders. They are the only Directors
of the abovesaid Conpany. The petitioner tactfully naned the
Conmpany as a Linmted Conpany, so as to evade the paynent of
statutory dues. The Conpany is a Quasi Private Limted Conpany
and in fact, it is a famly entity. After filing nonthly returns
for the assessnent year 2010-2011, the said Conpany has not
filed the returns nor reported any closure of business to the
respondent .

15. On audit verification of the accounts of the dealer
and cross verification of the selling dealer, it is found that
M s. Her bal ayas Radsafe India Private Limted was in due of huge
anount to the Commercial Taxes Departnent and hence the
af oresai d revision proceedings and demand notices were issued to
the said Conpany on 01.11.2014. Despite the receipt, there was
no reply and therefore, the property, nanely the land in
Ernapuram village, which is the only property available, was
proposed to be auctioned on 23.12.2015 and a notice dated
05.11.2015 was accordingly issued and sent by RPAD to the
dealers' registered address. The said notice returned and
undelivered by the Postal Authority wth an endorsenent
"Unclainmed return to the sender’'. Thereafter, the said notice
was affixed on the business place on 14.04. 2015.

16. Though the said | and belongs to one of the Directors
In his personal capacity, the sane needs to be appropriated for
t he dues payable by the Conpany, since the Conpany is a famly
entity and a Quasi Body having only the petitioner and his wfe
as sharehol ders and no returns are being filed for the past four
years.

17. On 23.12.2015, the petitioner appeared before the
respondent in person and agreed to settle the entire dues of
Rs.5,40,059/- in instalments and pleaded not to sell the
aforesaid land by auction. Since the auction proceedi ngs cannot
be stalled by the respondent, as the same are under the contro
of the concerned Deputy Conmm ssioner, the sanme was accordingly
informed to the petitioner. Now it is learnt that on the
previ ous day on 21.12.2015, the petitioner had filed the above
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wit petition, challenging the auction sale. Wen the above wit
petition came for admssion, an order of <conditional stay
directing to pay Rs.2,00,000/- was passed and accordingly, the
petitioner paid the sane to the Ofice of the respondent on
23.12.2015 and in due conpliance of the order of this Court,
auction sal e has been stayed.

18. Neither that the petitioner nor his wfe, who are
only the shareholders and Directors of the Conpany, nanely,
M s. Her bal ayas Radsafe India Private Limted never inforned to
the Ofice of the respondent, about the non-functioning of the
sai d Conpany busi ness nor any other particulars as stated in the
affidavit. The petitioner is put to strict proof of the sane.

19. Wth regard to the contentions made i n paragraph-4 of
the affidavit, the abovesaid Conmpany is a Quasi Private Conpany
and in fact, it is a famly entity having petitioner and his
wi fe as shareholders and the property available is now brought
to auction sale with sole intention of recovering the statutory
dues payable to the respondent. Though the said |and stands in
the nanme of the petitioner in his personal capacity, the
petitioner and his wfe tactfully evading the paynment of
statutory dues and hence the auction sale should be permtted,
so as to recover the arrears.

20. Considering the contentions raised by the parties to
the wit petition on hand, this Court is of an opinion that the
petitioner hinself admtted that the Conpany was regi stered and
he had signed all necessary docunents, applications and forns.

21. The respondent also categorically stated that the
petitioner and his wife are only two Directors of the Conpany,
nanely, Ms. Herbal ayas Radsafe India Private Limted. Further,
the nmonthly returns were filed by the petitioner for the year
2010-2011 and admtted the tax payable. This being the factum
established, the liability of the petitioner is to be considered
with reference to the provisions of the Act.

22. Section 35 of the Value Added Tax Act, 2006,
contenplates the liability of firnms. Sub-section (1) enunerates
where any firmis liable to pay any tax or other anount under
this Act, the firmand each of the partners of the firm shall be
jointly and severally liable for such paynent.

23. Section 36 of the Value Added Tax Act, 2006
stipulates liability to tax of partitioned Hndu famly,
dissolved Firm etc.

24. Section 37 of the Value Added Tax Act, 2006
enunerates liability to tax Private Conpany on w ndi ng up.
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25. Section 26 of the Value Added Tax Act, 2006 speaks
about the assessnent of legal representatives. It is stated that
the Conpany is not functioning as of now and there are no
busi ness activities. Wnding up proceedings were initiated is
also not stated clearly. However, Section 26 of the Tam | Nadu
Value Added Tax Act, 2006 contenplates that the |egal
representatives are also liable.

26. As far as Section 37 of the Value Added Tax Act, 2006
Is concerned, where a dealer is a private conpany and such
conpany is wound up, every person who was a Director of such
conpany at the time of such winding up shall, notwthstanding
such winding up, be jointly and severally liable for the paynent
of tax, penalty or other anount payable under this Act by such
conpany whether assessnent is nade prior to or after such
wi nding up unless he proves that the non-paynent of tax cannot
be attributed to any gross neglect, msfeasance or breach of
duty on his part inrelation to the affairs of the Conpany.

27. Thus, two circunstances are to be considered in the
present case. Firstly, if the Conpany belongs to the petitioner
Is not wound up, then admttedly, the petitioner and his wfe
are the only tw Drectors of the Conpany. In such
circunstances, the Directors of the Conpany are liable to pay
the tax. If the petitioner clains that the Conpany is already
wound up, then Section 37 of the Tam | Nadu Val ue Added Tax Act,
2006 would conme into operation and then also they are liable to
pay the tax jointly and severally. Thus, in either of the case,
the petitioner is liable to pay the tax and he cannot seek any
exoneration fromthe liability of tax.

28. It is pertinent to note that the revision order on
27.10. 2014 passed by the respondent under the provisions of the
Tam | Nadu Val ue Added Tax Act, 2006 was not challenged by the
petitioner. The order is in force. Even after issuance of
notice, the petitioner has not settled the dues. Thus, the
respondent has initiated the recovery proceedi ngs.

29. As far as the judgnments relied upon by the petitioner
are concerned, the one case is relatable to Andhra Pradesh Val ue
Added Tax Act and another case is relatable to Uttarakhand Val ue
Added Tax Act and thus the provisions and the facts and
ci rcunst ances discussed in those judgnments are distinguishable
with reference to the facts established in the present case.
Thus, the said judgnents are of no avail to the petitioner for
t he purpose of granting the relief.

30. As far as the Tam | Nadu Val ue Added Tax Act, 2006 is
concerned, as narrated above, provisions are available for the
purpose of recovery of tax from the Directors of the Conpany
after wound up and even in cases, where the Conpany is not
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functioning, then the Drectors of the said Conpany are liable
to pay the tax and in the event of non-paynent, the property
belongs to the Directors of the Conpany shall be attached for
the purpose of realisation of tax dues.

31. Even the legal representatives under Section 26 of
the Tam | Nadu Value Added Tax Act, 2006 is liable for
assessnent. This being the Schene of the Act, no person shall be
allowed to escape from the clutches of Taxation Law, nerely by
stating that he is not personally liable to clear the tax as the
Conmpany is failed to pay the tax.

32. Though the Conpany is the legal entity, the Directors
of the Conpany are the actual functionaries in the Conpany and
therefore, the Directors and the Legal Representatives are
liable to pay tax and in the event of failure to pay the sane,
the Taxation Departnent is entitled to recover the sane by
foll ow ng the procedures as contenpl at ed.

33. This being the principles to be followed, the
petitioner has not established any acceptable |egal ground for
the purpose of interfering with the auction notice order
I mpugned. In view of the fact that the date fixed for the
auction of the property is |apsed, the respondent is directed to
Issue a fresh order for the purpose of auctioning the property
i n the manner known to | aw.

34. Wth the above directions, the wit petition stands

di sm ssed. However, there shall be no order as to costs.
Consequent |y, connected mscellaneous petitions are also
di sm ssed.

Sd/ -

Assi stant Registrar (CS-V)
[l True Copy //

Sub Assistant Registrar
Svn

To
Assi st ant Conm ssi oner (CT),
Sankagiri,
Salem District.
+1cc to the Special Governnent Pl eader(Taxes) SR No.44952
W P. No. 40767 of 2015

KSM CO)
RVM 23/ 09/ 2021)
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