IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 24.08. 2021
CORAM

THE HONOURABLE MR. JUSTI CE T. S. SI VAGNANAM
AND
THE HONOURABLE MR. JUSTI CE SATHI KUMAR SUKUVARA KURUP

T.C. A NO. 733 OF 2013

The Comm ssioner of |ncone tax,
Chennai . ... Appel l ant / Appel | ant

- VS-

Ms.United India Insurance Co. Ltd.,
No. 24, Wi tes Road,
Chennai - 600 014. ... Respondent / Respondent

Appeal under Section 260A of the Incone Tax Act, 1961
agai nst the order dated 11.08.2011 nmade in |.T.A No.914/ Mls/ 2011
on the file of the Inconme Tax Appellate Tribunal 'C Bench,
Chennai for the assessnent year 2001-02 against the order passed
by the Comm ssioner of I|Inconme Tax, LTU (Appeal s), Chennai nade
in I TA No.3/10-11/LTU- (A) dated 21.02.2011 and agai nst the order
passed by the Additional Comm ssioner of |Income Tax, LTU,
Chennai made in G I.No./PAN No. AAACU5552C, dated 26.12. 2008.

For Appel | ant : M. T. Ravi kumar ,
Seni or Standi ng Counsel

For Respondent ) M . M V. Swar oop
assi sted by
Ms. Madhuni ka Var adar aj an

JUDGVENT
(Delivered by T.S.Sivagnanam J.)

This appeal, by the Revenue, filed under Section 260A of
the I ncome Tax Act, 1961 (hereinafter referred to as “the Act”),
is directed against the order dated 11.08.2011, nmde in
. T.A No.914/ Mds/ 2011 passed by the Incone Tax Appellate
Tribunal "C Bench, Chennai (for brevity “the Tribunal”) for the
assessnent year 2001-02.

2. The appellant-Revenue had raised the followng three

substanti al questions of |aw for consideration:-
“l. Whether on the facts and in the
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circunstances of the case, the Incone Tax
Appel late Tribunal was right in deleting the
interest |evied under Section 234D of the |ncone
Tax Act?

2.\Whether on the facts and in the
circunstances of the case, no interest can be
charged even for the period subsequent to the
i ntroduction of Section 234D nerely on the
ground that said section was introduced by
Fi nance Act, 2003 with effect from 01.06.2003?
and

3. Whet her on the facts and in the
circunst ances of the case, the Incone Tax
Appel late Tribunal was right in holding that
interest |evied under Section 234D of the |ncone
Tax Act cannot be charged for the assessnent
year 2001-02 especially when the assessnent
order was nmade after introduction of the said
Section?”

3.Wen the mtter canme up for admssion before the
Division Bench, to which one of us (TSSJ) was a party, the
substantial questions of law were re-franmed by order dated
21. 03. 2014. For better appreciation, we quote the operative
portion of the order hereunder: -
“2.1t is seen from the narration of the
facts that originally as per the proceedings
under Section 143(1) of the Income Tax Act, 1961,
the assessee was granted refund of a sum of
Rs. 27, 53, 15, 828/ -. However, there afterwards,
the assessnment was taken up for scrutiny and the
sane was conpleted under Section 143(3) of the
Act resul ting in addi ti onal I ncome of
Rs. 38, 61, 15, 000/ -. In view of the denmand thus
made, interest under Section 234D was sought to
be levied therein. As against this order, the
assessee went on appeal. In the neantine, by
order dated 26.12.2008 the assessnent was re-
opened and an order under Section 143(3) r/w 147
of the Income Tax Act, 1961 was nade. As per the

revised assessnent order, the liability of the
assessee was arrived at a sum of
Rs. 45, 64, 03, 628/ - . The O ficer also levied

interest wunder Section 234D at an anount of
Rs. 10, 50, 78,864/ - as against the interest |evied
at Rs.2,71,08,878/-.

3. The assessee went on appeal before the
Comm ssioner of Inconme Tax (Appeals) on various
aspects of the assessnent and it also questioned
t he | evy  of i nt er est under Section 234D
contending that the provisions under 234D was
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introduced into the Statute wunder the Finance
Act, 2003, w.e.f. 01.06.2003 and hence, the sane
was not applicable to the assessee. Thus the
demand was set aside by the Conm ssioner of
I ncone Tax (Appeal s).

4. Aggrieved by this, the Revenue went on
appeal before the Incone Tax Appellate Tribunal
The Tri bunal dism ssed the Revenue's appea
holding that there was no decision of the
jurisdictional H gh Court on the issue and that
the Delhi Hgh Court in the case of Director of
Incone Tax vs. Jacabs Cvil Incorporated [2011]
330 ITR 578 had already taken a decision that
Section 234D was applicable only on and from
assessnent year 2004-05 onwards only. Thus the
Revenue's appeal was dism ssed. Hence, the
present appeal .

5. Learned Standing Counsel appearing for
the Revenue pointed out that this Court had
already considered the issue in the decision
reported in 340 ITR 580 [CT vs. Infrastructure
and Developnment Co. Ltd.] a decision rendered
| ong after t he Tribunal's deci si on dat ed
11. 08. 2011. He further pointed out that in view
of Explanation (2) to Section 234D inserted under
Fi nance  Act of 2003 we.f. 1. 6.2003, t he
assessnment herein being with reference to 2001-02
will be covered by the said Explanation and hence
the provision to Section 234D woul d apply.

6.Since the issue raised herein is a
substantial one in the context of Explanation (2)
to Section 234D of the Act, we ordered notice to

t he respondent / assessee. Accordingly t he
respondent/assessee is before us today.
7. Lear ned Counsel appearing for t he

assessee submtted that even though Explanation
(2) inserted we.f. 1.6.2003, may apply to the
assessnment year 2001-02, yet, <considering the
facts prevailing herein Section 234D itself would
not be of any assistance to the Revenue to |evy

i nt er est . He submitted that the said Section
woul d have relevance only to a case of regular
assessnent . The assessee's case herein relates

to an assessnent order under Section 143(3) r/w
147 of the Act. Hence, the said Section would
not apply to the proceedi ngs under Section 147 of
t he Act.

8.W find that the said issue was not
rai sed or considered before the Tribunal The
assessee's appeal before the Tribunal was all owed
going by the provisions of 234D as it then stood,
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where the order therein was made on 11.08.2011
and the Tribunal confirnmed the order passed by
the Comm ssioner of Incone Tax (Appeals). Thus
even though the insertion of Explanation (2) to
Section 234D would be of relevance to the
assessnent herein as the Explanation itself was
introduced w.e.f. 1.6.2003 wunder Finance Act,
2003, the question as to whether the provisions
would be applicable to the proceeding under
Section 147 of the Act was not raised or
considered in the context of the facts as
narrated above.

9.1n the circunstances, satisfied of the
question of law arising on the facts of the case,
as to the applicability of the Explanation (2) to
Section 234D to the proceedings under Section
147, we deem it fit to admt this Tax Case
(Appeal) by reframng the questions of law as
under: -

(i) Whether Section 234D of the Incone Tax
Act, in the context of the |anguage used in the
said provision is referable to re-assessnent
under Section 147 revi sing t he ori gi nal
assessnent order made under Section 143(3) of the
Act ?

(ii) Wether the assessnent nmade under
Section 143(3) r/w 147 as by way of re-opening
woul d al so be covered by Section 234D?”

4. From the above order, it is seen that the above
substantial questions of law franed for consideration in this
appeal, were not the grounds, which were canvassed before the
Tribunal. Under normal circunstances, an appellant, who prefers
an appeal under Section 260A of the Act, wll be entitled for
his appeal to be heard only on the questions so fornulated and
the respondent, shall at the hearing of the appeal, be allowed
to argue that the case does not involve such question.

5. The proviso under sub-section (4) of Section 260A
provi des that nothing in sub-section (4) shall be deened to take
away or abridge the power of the Court to hear, for reasons to
be recorded, the appeal on any other substantial question of |aw
not fornulated by it, if it is satisfied that the case invol ves
such questi on. Precisely, the D vision Bench while passing the
order dated 21.03.2014, exercised its power under the proviso to
sub-section (4) of Section 260A and re-franmed the substanti al
questions of law, despite that such question was not an issue
before the Tribunal. Therefore, we shall proceed to consider
and decide the follow ng substantial questions of |aw -

(i) Wether Section 234D of the Incone Tax

Act, in the context of the |anguage used in the
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said provision is referable to re-assessnent

under Section 147 revising t he origi na
assessnment order made under Section 143(3) of the
Act ? and

(ii) Wether the assessnent nade under
Section 143(3) r/w 147 as by way of re-opening
woul d al so be covered by Section 234D?”

6. W have elaborately heard M.T.Ravikumar, | earned
Seni or Counsel appearing for the appellant-Revenue and
M . M V. Swar oop, | earned counsel assisted by M. Madhuni ka

Var adar aj an, | earned counsel counsel for the respondent-assessee.

7. The facts, which are necessary for deciding the above
substantial questions of |aw are culled out as hereunder: -

7.1. The assessee, the United India Insurance Conpany
Ltd., filed its return of incone income on 31.10.2001, declaring
a total loss of Rs.91,70,56,335/-. The assessnent was conpl eted
under Section 143(3) on 31.03.2004. Subsequently, notice was
I ssued under Section 148 of the Act on 28.03.2008, informng the
assessee that the Revenue proposes to reopen the assessnent and
calling upon the assessee to file its return of inconme pursuant
to the notice issued under Section 148 of the Act. The assessee
by letter dated 27.04.2008, requested the original return filed
on 31.10.2001 to be treated as a return in response to the
noti ce under Section 148 of the Act. Subsequently, notice under
Section 143(2) was issued and thereafter, the assessee sought
for reasons for reopening and the reasons were furnished and
there was change of jurisdiction and ultimtely, the assessnent
was conpleted by order dated 26.12.2008, under Section 143(3)

read with Section 147 of the Act. There was an order of
rectification passed wunder Section 154 of the Act dated
24.03. 2010 and t he t ot al i nconme was arrived at

Rs. 90, 51, 95, 515/ -.

7.2. The assessee preferred appeal against the said order
of reassessnment before the Conm ssioner of Inconme Tax (Appeals),
Large Taxpayer Unit (LTU), Chennai (for brevity “the CT(A")
chall enging the levy of interest under Section 234D and on ot her
i ssues as well. The appeal filed by the assessee was all owed
hol ding that Section 234D wll not be applicable for the
assessnment year 2001-02, as the said provision was introduced by
Fi nance Act, 2003 with effect from 01l.06.2003. Aggrieved by the
sanme, the Revenue preferred appeal before the Tribunal, but the
Tribunal dism ssed the appeal by the inpugned order, which is
guestioned before us in this tax case appeal .

8. As nentioned above, the questions to be decided were
not an issue either before the CIT(A) or before the Tribunal
Thus, we are required to decide as to whether the assessnent
under Section 143(3) read with Section 147 of the Act dated
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26. 12. 2008, woul d al so be covered by Section 234D of the Act.

8.1.Section 234D deals with "interest on excess refund'.

8. 2. Sub-section (1) of Section 234 states that subject to
the other provisions of the Act, where any refund is granted to
the assessee under sub-section (1) of Section 143 and (a) no
refund is due on regular assessnent; or (b) the anount refunded
under sub-section (1) of Section 143 exceeds the anount
refundabl e on regular assessnment, the assessee shall be I|iable
to pay sinple interest at the rate of one-half per cent on the
whol e or the excess anount so refunded, for every nonth or part
of a nonth conprised in the period from the date of grant of
refund to the date of such regul ar assessnent.

8. 3. Sub-section (2) of Section 234D deals wth cases
where an order is passed under Section 154 or Section 155 or
Section 250 or Section 254 or Section 260 or Section 262 or
Section 263 or Section 264 or an order of the Settlenent
Comm ssion under sub-section (4) of Section 245D and in such
case, the amount of refund granted under sub-section (1) of
Section 143 is held to be correctly allowed, either in whole or
in part, as the case may be, then the interest chargeable, if
any, under sub-section (1) shall be reduced accordingly.

8.4. Explanation (1) in Section 234D states that where, in
relation to an assessnent year, an assessnent is made for the
first time under Section 147 or Section 153A, the assessnment so
made shall be regarded as a regular assessnent for the purposes
of Section 234D of the Act.

8. 5. Explanation (2) has been inserted for the renoval of
doubts and it has been declared that the provisions of Section
234D shall also apply to an assessnent year commencing before
the 1st day of June, 2003 if the proceedings in respect of such
assessnent year is conpleted after the said date.

8. 6. Explanations (1) and (2) were inserted by Finance
Act, 2012 with retrospective effect from 01. 06. 2003. Thus, the
I ssue, which was before the CT(A) and the Tribunal, which was
the basis for the assessee to succeed, does not any |onger
survive on account of the provisions being given retrospective
effect and admittedly, the assessnent having been passed after
01. 06. 2003, Section 234D would stand attracted. But the only
i nportant a shuttle distinction in the case on hand is that
whet her the assessnent, which has been conpleted on 26.12.2008,
Is an assessnent made for the first tinme under Section 147 of
the Act and if it is so, can it be regarded as a 'regular
assessnent’' .

8.7."'Regul ar assessnent' has been defined under Section

2(40) of the Act to nean the assessnent made under sub-section
(3) of Section 143 or Section 144.
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9. The facts noted by us in the precedi ng paragraphs as
well as the facts, which can be culled out from the assessment
order dated 26.12.2008 are as follows: -

9.1. The assessee filed its return of i ncone on
31.10.2001, the assessnent wunder Section 143(3) was nade on
31. 03. 2004. Subsequently, notice under Section 148 was i ssued
on 28.03.2008. The assessee, by letter dated 27.04.2008,
requested to treat the original return filed on 31.10.2001 as a
return in response to the notice under Section 148 of the Act.
The reasons for reopening were furnished and the assessee
objected to the reopening and ultimtely, the assessnent stood
conpl eted under Section 143(3) read with Section 147 of the Act,
by order dated 26.12.2008. Thus, the facts clearly show that
there was an assessnent, which was nade under Section 143(3) on
31. 03. 2004. In such circunstances, can the assessnment order
dated 26.12.2008 passed under Section 143(3) read with Section
147 of the Act be regarded as the assessnent nade nmade for the
first time to be regarded as a regular assessnent in terns of
the definition contained in Section 2(40) of the Act.

10. The follow ng decisions cited at the Bar would have
facilitate us in answering the substantial questions of |[|aw,
whi ch have been framed for consideration:-

10. 1.1 n Darshan Lal Gulati vs. CIT [(2008) 173 Taxnman 268
(Punjab & Haryana)], the assessee filed its return of incone for
the assessnment year 1988-89 on 31.08.1988. The Assessing
O ficer, however, issued notice under Section 148 and conpl eted
the reassessnment and al so charged interest under Section 217 of
t he Act. The order was upheld by the CIT(A) and confirmed by
the Tribunal. On appeal to the High Court, it was held that in
a case, an assessnent has been franed in response to the return
filed on 31.08.1988, then it was manifest that first or initia
assessnent nmade by the Assessing Oficer would be treated as a
regul ar assessnment and in that situation, the assessnent, in
pursuance to reassessnent proceedings, could not be terned as
“first assessnent” and it did not conme within the neaning of
‘regul ar assessnent'. Accordingly, it was held that interest
under Section 217 of the Act could not have been charged. The
operative portion of the judgnent reads as follows: -

“9. Sub-section (40) of section 2 defines

"regul ar assessnent”. According to the aforesaid

section, at the relevant tinme, any assessnent nade

under section 143 or section 144 of the Act is

regarded as regular assessnment. However, section

215 of the Act wth effect from 1-4-1985 by way of

anendnent by Taxation Laws (Anendnent) Act, 1984

(for short the "Amendnent Act") has brought about

I nportant changes in the schene of interest by the

assessee. After the aforesaid anendnent, sub-

section (6) of section 215 provides that where in
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respect to an assessnent year, an assessnent is
made for the first time wunder section 147, the
assessment so made would be regarded as a regular
assessnment for the purposes of this section and
sections 216, 217 and 273.

10.Firstly, taking up the case that an
assessnent had been framed in response to the
return filed on 31-8-1988, then it is manifest that
first or initial assessnment nade by the Assessing
Oficer would be treated as regul ar assessnent and
in that situation assessnent in pursuance to re-
assessnment proceedi ngs cannot be ternmed as "first
assessnent” and does not cone within the neaning of
the expression 'regular assessnent'. Accordingly,
the interest under section 217 of the Act could not
have been charged.”

10. 2. In K Govindan and Sons vs. CI T, Cochin [(2001) 1 SCC
460 (SC)], the Hon'ble Suprene Court, after noting the
provisions viz., Sections 139, 142, 143(3), 147 and 148, held
that an initial assessnent nmade by the Assessing Oficer either
on the assessee voluntarily furnishing a return of income or
furni shing such a return on being served a notice under Section
148, is a 'regular assessnent' under Section 2(40) of the Act,
but an order passed by the Assessing officer nmaking a
reassessnment or revised assessnent in a case where an assessnent
had been nade, does not cone within the neaning of the said
expressi on.

10.3.In Modi Industries Ltd. vs. CT [(1995) 216 I TR 759
(SC)], after exam ning the schene of the Act without taking into
consideration the anendnents made to Section 2(40) fromtine to
time, the Hon' ble Suprene Court held that if regular assessnent
nmeans the final assessnent nade after and pursuant to the
appel l ate order under Section 250, then the sub-section becones
meani ngl ess. It was further pointed out that the sub-section
speaks of the anmount on which interest is payable under sub-
section (1) being increased or decreased as a result of the
appellate order, which necessarily neans that the order of
regul ar assessnment referred to in sub-section (1) is not the
order of assessnment nade pursuant to the appellate order, but
the original assessnment order, Explanation (2) introduced by the
Anmendnent Act states that where in relation to an assessnent
year, an assessnment is made for the first tinme under Section
147, the assessnment so made shall be regarded as a regular
assessnent for the purposes of the said section. The Hon'ble
Suprenme Court enphasised on the words “nade for the first tine
under Section 147" of the Act. Further, it was pointed out that
even agai nst an assessnent made under Section 147, there can be
an appeal and revision just as against an assessnent nade under
Sections 143/ 144. If the assessnment nmade for the first tine
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under Section 147 is to be regular assessnent for the purposes
of sub-section (1) of Section 214, it cannot be otherwise in
respect of the assessnment made in the ordinary course under
Sections 143/144, spoken of in sub-section (1) of Section 214.
Therefore, it was held that a 'regular assessnment’ would nean
the "first assessnent'.

11. The | earned counsel for the respondent-assessee pl aced
reliance on a decision of the Vishakapattinam Bench of the
Tribunal in Dredging Corporation of India Ltd. vs. Assistant
Comm ssioner of Incone-tax, Circle 3(1), Visakhapatnam [(2011)
13 taxmann.com 37 (Visakhapatnan]. In the said case, the
assessee was given a refund of Rs.11.02 Crores while processing
the return under Section 143(1). In the assessnent order passed
under Section 143(3), the refund amunt was determ ned of
Rs.11.08 Crores. In the reassessnent proceedi ngs under Section
147, the refundable anmount got reduced to Rs.8.75 Crores. The
Assessing Oficer levied interest on the sum of Rs.2.33 Crores
whi ch became collectable under Section 234D of the Act. The
assessee challenged the said order before the Conm ssioner
(Appeals), who held that interest was not chargeable in the
hands of the assessee-conpany in re-assessnent proceedings. The
Revenue was on appeal before the Tribunal and the Tribunal held
as follows: -

“5.3.The second issue in "Qher grounds”

raised by the revenue in assessnent year 2006-07
relates to the chargeability of interest under section
234D of the Act. As stated earlier, the assessee was
given a refund of Rs. 11.02 crores while processing
the return under section 143(1) of the Act. In the
assessnment order passed under section 143(3) of the
Act, the refund anmount was determned at Rs. 11.08
crores to the assessee. However, in the reassessnent
proceedi ngs carried under section 147 of the Act, the
anount refundable to the assessee got reduced to Rs.
8.75 crores. Hence a sum of Rs. 2.33 crores becane
collectible from the assessee. The Assessing Oficer
| evied interest of Rs. 29,14, 110 under section 234D of
the Act on the anobunt so becane collectible. The
assessee challenged the said interest charged under
section 234D of the Act before Learned CT(A), who
held that the interest wunder section 234D is not
chargeable in the hands of the conpany in reassessnent
proceeding. The revenue has challenged the said
deci sion of Learned ClI T(A) before us.

5.3.1. The |earned Departnental Representative
submtted that the interest under section 234D can be
charged if the anmpbunt of refund al ready granted becane
collectible in a regular assessnent. For the said
pur pose, the assessnent made for the first tinme under
section 147 of the Act is treated as "regular
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assessnment”. The inpugned assessnent is the assessnent
made for the first tinme under section 147 of the Act,
i.e., there 1is no other section 147 assessnent
earlier. The only assessnent order available is the
assessnment order nade under section 143(3) of the Act.
Accordingly, he submtted that the assessnent nade for
the first tinme under section 147 of the Act is to be
treated as "regular assessnment” for the purpose of
section 234D of the Act and hence interest is |eviable
in the hands of the assessee. On the contrary the
| earned Authorised Representative submtted that the
I mpugned section is applicable only in cases where the
refund granted under section 143(1) becane collectable
in a regular assessnent. He submtted that, in the
i nst ant case, t he i mpugned assessment i's a
reassessment made under section 147 of the Act, since
the original assessnent has already been conpleted
under section 143(3) of the Act. Accordingly, he
contended that the provisions of section 234D shall
not apply in the facts and circunstances of the case.
5.3.2. W have heard the parties on this issue.
For the sake of convenience, we extract below the sub-
section (1) of section 234D
"234D(1) Subj ect to the other
provi sions of this Act, where any refund is
granted to the assessee under sub-section
(1) of section 143 and -
(a) no refund is due on regular
assessnent; or
(b) the anmount refunded under sub-
section (1) of section 143 exceeds the
anount refundable on regular assessnent,
t he assessee shall be liable to pay sinple
interest at the rate of one - half per cent
on the whole or the excess anount so
refunded, for every nonth or part of a
nmonth conprised in the period fromthe date
of grant of refund to the date of such
regul ar assessnent”.
On a plain reading of the above
said section, we notice that the interest
under section 234D is leviable only if the
refund granted to the assessee under
section 143(1) of t he Act becone
collectable in the order passed under
"regular assessnent”. The term "regular
assessnent” has been defined under section
2(40) of the Act as under: "(40) "regqgular
assessnment” neans the assessnment made under
sub-section (3) of section 143 or section
144;" .
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Under the Explanation given under section 234D the
meani ng of "regular assessnent” is extended further as
under :
"Expl anati on—Where, in relation to

an assessnent year, an assessment is nade

for the first tine under section 147 or

section 153A, the assessnent so made shall

be regarded as a regul ar assessnent for the

pur poses of this section".
Now the question that arises is whether the
reassessnment made in the instant case under section
147 of the Act can be termed as a "regul ar assessnent”
for the purpose of section 234D of the Act. According
to the learned Departnental Representative the
i mpugned assessnment is the assessnment nade for the
first time under section 147 of the Act and hence it
can be called as regular assessnment for the purpose of
charging interest under section 234D, i.e., according
to |l earned Departnental Representative the second and
subsequent reassessnents nmade under section 147 of the
Act after the conpletion of first reassessnent under
section 147 of the Act are only excluded from the
purvi ew of section 234D of the Act. However, we are
not able to agree with the said contentions of the
| earned CIT(DR). According to us the interpretation
made by the learned CIT(A) appears to be acceptable.
For the sake of convenience, we extract below the
rel evant observations of the |earned CIT(A):

"9.1 After hearing the |earned

Aut hori sed Representative and on a careful

consideration of the facts relating to the

issue, it may be stated that regular

assessnent has been defined to nean

assessnent or der passed under section

143(3) or wunder section 144 or where the

assessnent has been nmade for the first tine

under section 147 or under section 153A

Thus, reassessnent proceedi ngs under

section 147 after conpl etion  of t he

assessnment under section 143(3) is excluded

from the purview of "regular" assessnent.

Such exhaustive definition of "regular”

assessnent when considered in the light of

the fact that in the appellant conpany's

case the assessnment under section 147 has

been made not for the first time, but after

the conpletion of an assessnent under

section 143(3), the same cannot be terned

as "regular" assessnent and, consequently,

the provisions of sec.234D cannot apply in

t he appel |l ant conpany's case, although as a
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| ogi cal corollary, the appellant conpany is
liable to pay interest on the excess refund
granted to it earlier in the manner where
i nterest under section 144A is granted to
the appellant conmpany on the excess taxes
paid by it. In this view of the matter, no
i nterest under section 234D is chargeable
in the appellant conpany's case".
Accordingly we uphold the order of the learned CIT(A)
on this issue.

12. The Tribunal agreed with the views expressed by the
CIT(A), who held that re-assessnent proceedings under Section
147 after conpletion of the assessnent under Section 143(3) is
excluded from the purview of regular assessment and taking note
of the definition of regular assessnent, in the facts of the
said case, the assessnent under Section 147 having not been nade
for the first time, but after the conpletion of the assessnent
under Section 143(3), the sanme cannot be ternmed as “regular
assessnent” and consequently, the provisions of Section 234D
cannot be applied to the assessee's case.

13.W are informed that the decision in Dredging
Corporation of India Ltd. (supra) has attained finality, as the
research done as to whether any appeal has been preferred does
not indicate the appeal to the H gh Court.

14. Wth a view to assist the Court in arriving at a
correct decision on the substantial questions of |aw franed,
M. T. Ravi kumar, |earned Senior Standing Counsel also referred to
certain decisions, though the wultinmate conclusion on those
deci si ons was agai nst the Revenue.

15.In Sundaram Finance Ltd. vs. Deputy Comm ssioner of
Incone Tax [(2019) 417 |ITR 0679 (Madras)], one of the
substantial questions of law framed for consideration was
whet her interest under Section 234D can be charged for the first
time in a revision passed under Section 143(3) read with Section
254 giving effect to the Tribunal's order.

16. The other question was whether the provisions of
Section 234D introduced wth effect from 01.06.2003 is
applicable to the assessnent years prior to the assessnent year

2004- 05. This decision has been referred to by us, since the
Court in the said case noted the nenorandum explaining the
provisions in the Finance Bill, 2012 to get clarity on the

I ssues when Explanation (2) was inserted by Finance Act, 2012
with retrospective effect from 01.06. 2003. Taking note of the
sai d nenorandum the Court proceeded to consider and it was held
that no interest can be charged under Section 234D of the Act,
as it is not a 'regular assessnent'. The operative portion of
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t he judgnent reads as follows: -

“17.To get clarity on the issue, when
Expl anation (2) was inserted by the Finance Act, 2012
with retrospective effect from 01.6.2003, we wll have
to look into the Menorandum Expl ai ning the Provisions
in the Finance Bill, 2012. The issue relating to

charging of interest on recovery of refund granted
earlier is dealt in Cause 85 of the Menorandum which
reads as follows :

"Charging of interest on recovery
of refund granted earlier

Under the existing provisions of
Section 234D  of t he I ncone-t ax Act
(inserted with effect from 1.6.2003, vide
Fi nance Act, 2003), where any refund has
been granted to the assessee under Sub-
Section (1) of Section 143 and subsequently
on regular assessnent, no refund or |esser
amount of refund is found due to the
assessee, then, the assessee shall be
liable to pay sinple interest at the rate
of one-half per cent on the excess anount
so refunded for the period starting from
the date of refund to the date of such
regul ar assessnent.

In a recent decision of the Court,
it has been held that the provisions of
Section 234D inserted with effect from
1.6.2003 would be applicable from the
assessnent year 2004- 05 only and
accordingly no interest could be charged
for earlier assessnment years even though
t he regul ar assessnents for such years were
franmed after 1st June, 2003 or refund was
granted for those years after the said i
dat e.

This is not in conformty with the
| egislative intent of the provision.

| t IS, t heref ore, proposed to
clarify that the provisions of Section 234D
woul d be applicable to any proceedi ng which
is conpleted on or after 1st June, 2003,
irrespective of the assessnment year to
which it pertains.

This anendnent wll take effect
retrospectively from the 1st day of June,
2003. [C ause 85]."

18. A readi ng of the above Menorandum shows t hat
insertion of Explanation (2) was necessitated on
account of a decision of the Court, which held that
the provisions of Section 234D inserted with effect
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from 1.6.2003 would be applicable from the assessnent
year 2004-05 only and accordingly no interest could be
charged for the earlier assessnment years even though
the regular assessments for such years were franed
after 01.6.2003 or refund was granted for those years
after the said date. The Menorandum woul d state that
the said decision is not in conformty wth the
legislative intent of the said provision nanely
Section 234D of the Act and accordingly clarified that
the provisions of Section 234D of the Act would be
applicable to any proceeding, which is conpleted on or
after 01.6.2003 irrespective of the assessnment year to
which it pertains.

19. Thus, what is inportant to note is that the
provision nanely Section 234D of the Act was nade
applicable to any proceedi ngs, which have conpleted on
or after 01.6.2003 irrespective of the assessnent
year, to which, it pertains. In our considered view,
Expl anation (2) cannot be read in isolation from Sub-
Section (2) of Section 234D of the Act and the entire
Section should be read as a whole. If we adopt such a
procedure, the correct |egal position enmanates because
the charging provision is Sub-Section (1) of Section
234D of the Act. In the said Sub-Section nanely
SubSection (1), in three places, the expression
"regul ar assessnent' occurs nanely in Section 234D(1)
(a), Section 234D(1)(b) and the renmining portion of
Section 234D of the Act.

20. The question would be as to whether the
order passed by the Assessing Oficer dated 20.6.2008
coul d be taken as a regul ar assessnent.

21.1n our considered view, the same cannot be
done so because an order passed under Section 154
cannot be taken to be fram ng of a regular assessnent
for such a year. Further, in our opinion, the regular
assessnent in the assessee's case is the assessnent
order passed under Section 143(3) of the Act on

30. 3. 2001. Adm ttedly, in the said order dated
30.3.2001, there was no levy of interest on the
assessee. Furthernore, it is clear that Sub-Section

(2) of Section 234D of the Act would be attracted only
if reduction occurs and it cannot be made applicable
when there is an increase.

22. The Hon'ble Suprene Court, in the case of
Reliance Energy Limted has clarified the |ega
position and has spelt out the legislative intent and
as to how the provisions of Section 234D of the Act
should be applied. In the said case, it was held that
Expl anation (2), which has been inserted by the
Fi nance Act, 2012, in Section 234D of the Act,
decl ared that the provisions of the said Section shall
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also apply to an assessnent year conmmencing from
01.6.2003 if the proceedings in respect of such
assessment year is conpleted after the said date. The
H gh Court, in the said case, was dealing with an
assessment of the year 1998-99. It was an admtted
case that the assessnent of that year was conpleted
prior to 01.6.2003 taking note of the fact that the
Suprenme Court held that having regard to the |ega
position, which has been clarified by the Parlianent,
by insertion of Explanation (2) to Section 234D of the
Act, in the said case, where the assessnent was
conpleted prior to 01.6.2003, it was held that
retrospectivity of Section 234D of the Act does not
ari se. The above decision would be squarely applicable
to the case of the assessee, as, adnmttedly, the
regul ar assessnent was conpleted under Section 143(3)
of the Act much prior to 01.6.2003 i.e. On 30.3.2001
For the above reasons, we are of the view that no
interest can be charged under Section 234D of the Act
for the assessnment year in question.

23.In the result, the appeal filed by the
assessee is allowed, the order passed by the Tribuna
is set aside and the substantial questions of |aw are
answered in favour of the assessee. No costs.”

17.1n CT vs. Bishal Enterprises [(2002) 125 Taxman 52
(Madras)], the substantial question of law, which fell for
consideration, was whether interest under Section 139(8) and
under Section 217 of the Act is leviable in the case of
assessnment years 1979-80 and 1980-81, since the assessnents have
been conpleted for the first time under Section 147 read wth
Section 143(3). The Hon'ble D vision Bench answered the
guestion against the assessee by following the decision in the
case of CIT vs. S. Antony [(2000) 242 |ITR 363 (Mdras)] noting
that on facts in the said case, the assessnent under Section 147
read with Section 143(3) was the assessnent done for the first
tinme.

18.In CIT vs. K P.Baburaj [(1998) 234 ITR 0718 (Kerala)],
it was held that any assessnment nade for the first tinme by
resort to Section 147 will also be a 'regular assessnent' for
the purpose of invoking Section 147 of the Act. Though the
| egal position which energes from the above decision is that
Expl anation (1) would stand attracted, if an assessnent is nade
for the first tinme under Section 147 or Section 153A and the

assessnment if it is done for the first time, it shall be
regarded as a 'regular assessnent' wunder Section 2(40) of the
Act .

19.1n the instant case, admttedly, the assessnent order
dated 26.12.2008 under Section 143(3) read with Section 147 was
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not the first assessnent, as the assessnent was under Section
143(3) dated 31.03.2004, which fact is not disputed.

20. The decision in the case of CT vs. Fertilizers &
Chem cals Travancore Ltd. [(2019) 307 CTR 0349 (Ker.)] would
also help us in answering the substantial questions of |aw,
though it was a case arising under Section 234B(3) of the Act
wherein, it was held that interest payable under sub-section (1)
of Section 234B was levied in the regular assessnent and on re-
assessnent, the liability for advance tax was also stood
increased and in such circunstances, the differential tax of
reassessnent has to be levied interest at the rate provided
under sub-section (3) of Section 234B of the Act.

21.To be noted, that there is no such provision in
Section 234B of the Act and conspicuously, no provision in pari
materia with Section 234B(3) is found in Section 234B of the Act.

22. Thus, in the light of the above discussion, we are of
the clear view that the assessnent framed under Section 143(3)
read with Section 147 dated 26.12.2008, being not the assessnent
made for the first time, the sanme cannot be regarded as a
"regul ar assessnent' for the purposes of Section 234D and
therefore, no interest can be |evied on the respondent-assessee.

23. For the above reasons, the appeal filed by the Revenue
is dismssed and the substantial questions of |aw are answered
agai nst the Revenue. No costs.

Sd/ -
Assi stant Registrar (CS-VII)

[l True Copy //
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