IN THE H GH COURT OF JUDI CATURE AT MADRAS

RESERVED ON : 29.04. 2021
PRONOUNCED ON : 29.07. 2021

CORAM
THE HONOURABLE MR. JUSTI CE RMI. TEEKAA RANMAN
Crl.R C. No. 703 of 2018
and
Crl.MP. Nos. 8150 & 8151 of 2018
. S. Chandr asekar an

. Pappat hi ...Petitioners / Respondents 4 & 5 /
Proposed Accused

N -

Vs.

1. The Deputy Superintendent of Police,
Ti ruchengode Sub Di vi si on,
Namakkal District.

2. The State by the Inspector of Police
Mal | asamut hiram Pol i ce Station,
Crime No. 38 of 2010,
Nanmakkal District.
Correct Crinme No. 168 of 2012
Respondents 1 & 2 / Petitioners /
Conpl ai nant s
. Raj a @ Chi nnusany
. Kandasany
. Dur ai sany ... Respondents 3 to 5 / Respondents /
Accused Nos.1 to 3

abhw

Prayer: This Crimnal Revision Case has been filed under Section
397 read wth Section 401 of C.P.C , against against an order
dated 04.06.2018 made in Crl.MP.No. 1357 of 2017 in S.C No.3 of
2013, on the file of the learned Principal Sessions Judge,

Namakkal .
For Petitioner : M . Manokar an
For R1L & R2 : M. R Surya Prakash
Gover nnment Advocat e
For R3 & RS : No appear ance
For R4 : D ed
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JUDGVENT
(The case has been heard through Video Conference)

The revision petitioners herein are the proposed accused
in 'S C No.3 of 2013.

2.Brief facts |leading to the above Crim nal Revision Case
are as under:

The respondents 1 and 2 herein/conplainants have filed a
petition in Cl.MP.No.1357 of 2017, wunder Section 319 of
Cr.P.C., before the learned Principal D strict and Sessions
Judge, Namekkal, for the offence under Section 147, 148, 341
294(b) & 506(ii) of IPC read with Section 3(i)(x) SC ST Act,
1989, to inplead the petitioners herein as accused in S. C No.3
of 2013 and the sane was allowed and hence, the Crimnal
Revi si on Case.

3.After hearing the rival subm ssions, this Court finds
that the defacto conplainant viz., Sellammal has given a
conplaint and the sane was registered in Crine No.168 of 2012,
for the alleged offence under Sections 147, 148, 341, 294(b) &
506(ii) of IPCread with Section 3(i)(x) SC ST Act, 1989.

4. The nutshell of allegations in the conplaint are as
under :

(a).On 06.06.2012, the second respondent police has
registered a case in Crinme No.168 of 2012 against the revision
petitioners herein (A2 & A3) and the respondents 3 to 5(Al, A4
and A5) for the alleged offence under Sections 147, 148, 341
294(b) & 506(ii) of [IPC read wth Section 3(i)(x) SC ST
Prevention of Atrocities Act, 1989, on the basis of a conplaint
given by one K Sellammual alleging that the accused persons had
commtted the alleged crinme on 13.05.2021.

(b).Thus, the prosecution case is that the accused
persons had obstructed the right of entry in and over the cart
track which was all egedly enjoyed by the defacto conplainant for
years together. Wileso, on 13.05.2012 at 08.00 a.m, when the
conpl ai nant was drivi ng her bul | ock cart | oaded with
agricultural produces, she was intercepted by the accused
persons and they have abused her by using her caste nane, and
they have also crimnally intinated with dire consequences.

5.The first petitioner is a practising Lawer/A2 and the
second petitioner/A3 is his nother, aged about 70 years (at the
time of the alleged offence in the year 2012). The petitioners
herein who arrayed as A2 & A3 in FIR were deleted fromthe case
pursuant to the investigation conducted by the respondents 1
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and 2. The reason being, the first petitioner was not present
at the place alleged occurrence on 13.05.2012, whereas, he
acconpani ed with the Advocate Comm ssioner, who was appointed in
. A No.180 of 2012 to inspect the suit property in O S. No.86 of
2012 at T. Goundanpal ayam Tiruchengode Tal uk whereas the all eged
occurrence took place at Adhi Mithan Pall am

6(a).lt is seen from the connected records that the
conplainant PWM had already filed a petition in Crl. QO P. No. 27852
of 2013 to conduct further investigation in Crine No.168 of 2012
to include the petitioners as the accused and it was closed on
31.01.2014 and thereafter, the <conplainant had also filed
Crl.O P.No. 16997 of 2012, WP.No. 23170 of 2012 and W P. No. 13363
of 2013 before this Court and suffered a |line of orders dated
20. 07. 2012, 28.08.2012 and 25. 11. 2013 respectively.

6(b). Thus, this Court finds that initially these
petitioners were arrayed as A2 and A3 in FIR in Crine No.168 of
2012 and after investigation, the respondent police have dropped
the present reversion petitioners from the charge sheet on
obt ai ni ng necessary approval from the District Publ i c
Prosecutor, charge sheet has been filed and PRC was taken on
file and case was committed to the Sessions and re-nunbered as
SC. No. 3 of 2013, on the file of the |earned Principal Sessions
Judge, Nankkal. Wien the trial 1is in progress PW/defacto
conpl ainant viz.,Sellamual deposed in support of her FIR as
mentioned and referred the nanes of the petitioners herein along
with the respondent 3 to 5 herein.

7.0n the subsequent hearing, it appears that the
respondents 1 and 2, (investigation agency), based upon the
evidence of PW, had filed the petition in Cl.MP.No. 1357 of
2017, filed under Section 319 of C.P.Cto array the petitioners
as accused in S.C No.3 of 2013, sunmons were issued and counter
was filed. After counter and enquiry, the learned Principal
Sessi ons Judge, Namakkal , has al | owed t he above sai d
Crl.MP.No.1357 of 2017, filed by the prosecution and directed
the revision petitioners herein to face the trial.

8. The sum and substance of the counter filed by the
petitioners in inpleading them as an accused or adding them as
accused in S.C.No.3 of 2013 are that the revision petitioners
herein were not at all present at the tine of the alleged
occurrence, but, they were also inplicated falsely for an
obl i que noti ve.

9. Adm ttedly, after filing of the charges, t he
respondents 1 and 2 herein/ investigation agency, after
I nvesti gation, had dropped the nanes  of the revision
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petitioners herein and filed charge sheet and it was taken on
file and nunbered as PRC and subsequently, nunbered as S.C No.3
of 2013.

10. When the PWM was in the witness box, it appears that
he 'has filed Crl.O P.No.27852 of 2014, before this Court for
further investigation and the sanme was allowed. After
I nvestigation conducted by the police by examning LW and LW
these proposed accused were not commtted offence cane to the
existence that prima facie no material against the proposed
accused and accordingly, dropped the nanes of the accused and
filed charge sheet assunes significance.

11. Avernents in the petition is that during the trial PW
deposed that the petitioners herein viz., Chendrasekaran and his
not her Pappathi, joined together with the first accused viz.,
Raja and wongfully restrained the conplainant from taking
tapiaco load in the disputed pathway and also scolded her by
calling her caste nane in a public view In the counter filed
by the revision petitioners herein, it is alleged that the
al l eged occurrence which took place on 13.05.2012 was reported
to the police on 06.06.2012 wuld expose falsity in her

conpl ai nt. Further, the fact remains that on 13.05.2012 at
08.00 p.m, the first petitioner acconpanied with an advocate
conmm ssi oner, who was appointed by the |earned Additional

District Munsif Court, Tirchengode, to visit the suit properties
in O S. No.86 of 2012. Further, the first petitioner was in the
suit property at 08.00 a.m, on 13.02.2012 as evident from the
Comm ssioner's Report filed in 1.A No.180 of 2012, dated
04. 06. 2012, whereas the alleged occurrence took place at Adhi
Mut han Pal |l am Karumapuram Village which is far away from the
suit property in O S No.86 of 2012. Further, the respondents 1
and 2 have verified the said fact, during the course of the
i nvestigation and accordingly, dropped the nanmes of these
revision petitioners.

12. After perusal of FIR and the statenent recorded under
Section 161 C.P.C and conplaint given by PW, this Court finds
that the Cvil Suit is pending between the parties with regard
to the pat hway.

13.1n the decision reported in 2014 (3) SCC 92 — Hardeep
Singh Vs. State of Punjab and OQthers, the Constitutional Bench
of the Hon' ble Suprenme Court has held that there should be a
decree of satisfaction for invoking the powers under Section 319

of C.P.C Under Section 319 of C.P.C, the decree of
satisfaction that is required is mnmuch stricter. Further, the
power is discretionary and an extraordinary one. It is to be
exercised sparingly and only in those cases where the

circunst ances of the case so warrant.
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14.1n this case, the evidence of PWM and the avernents in
the petition are very vague, bald and |aconic. Further, the
“evi dence” even the materials collected by the respondents 1 and
2 at the stage of enquiry/investigation in this case, the trial
Court has exercised the power under Section 319 f O.P.C., in a
casual manner, which is totally against the |law declared by the
Hon' bl e Suprenme Court in the judgnment reported in 2017 (7) SCC
706 — (Brijendra Singh and others Vs. State of Rajasthan).

15.1n the decision reported in 2019 (6) CIC 106 — (Shiv
Prakash M shra Vs. State of Utar Pradesh and another), wherein
the Hon' bl e Suprene Court has held as foll ows:

“Accused naned in FIR was dropped in

Char ge-sheet — Investigation reveals that Accused
named in FIR was not present at the time of
occurrence - Contradictory st at enent of
Prosecution Wtnesses — Application filed by
Conpl ai nant to summon dropped Accused - Standard
of proof for sumoning person is higher than
standard of proof for framng a charge — Power
under 319 O .P.C is to be exercised sparingly
with circunmspection — Material collected during

i nvestigation warrants dropping of Accused -
Addi ti onal Accused cannot be summoned in absence
of substantial material warranting issuance of
Summon — Order of Trial Court declining to summon
Addi ti onal Accused upheld.”

16.In the judgnent reported in 2017 (16) SCC 226 -
(S. Mohammed |spahani Vs. Yogendra Chandak and Ohers), the
Hon' bl e Suprene Court has held that the power of Court to sunmon
persons, not named in the charge sheet, to face on going tria
- nature of evidence that may be relied upon for exercise of the
powers and law laid down by the Hon'ble Five Judge Bench in
2014 (3) SCC 92 — Hardeep Singh Vs. State of Punjab and O hers,
clarified wherein, it is been held that nerely because, the nane
of the petitioners are nentioned in the FIR and also the
statenment w tnesses recorded under Section 161 Cr.P.C, it is not
open to the Court to relied upon the statenment recorded under
Section 161 C.P.C has independent wtness, the sanme only be
corroborating material. Further, the standard of evidence
required for exercising the power under Section 319 of C.P.C
viz, strong and cogent evidence in the absence of suggestive and
co-gent evidence nerely because of any assertion of statenent of
PW in the witnesses box during the Trial, the Court cannot
exercise the power to add any accused in the on going trial
because the power to be exercised only where strong and cogent
evi dence occurs against a person and not casual and cavalier
manner . In respect of the word “evidence” is required to be

https://hcservices.ecourts.gov.in/hcservices/



brought before the Court Trial. The material evidence collected
by the investigation officer at the state of enquiry may be
utilized only for corroboration and to support the evidence
recorded and exanmined fromthe trial by the Court to invoke the
power .

17. Furt her, the learned counsel for the revision
petitioner would rely upon the follow ng judgnents reported in:

a).2019 (9) SCC 805 - (Mani Pushpak Joshi Vs. State of
Ut t ar akhand and anot her)

b).2019 (4) SCC 329 — (Dev Wati and others Vs. State of
Har yana & anot her)

c).2019 (2) TNLR 523 (SC) - (Periyasam & others Vs.
S. Nal | asany)

18. The | earned Sessions Judge has observed that in FIR
the proposed accused nanes have been nentioned, one of the
accused has spoken about statenment under Section 161 Cr.P.C and
al so stated that the proposed accused have not proved their case
and such observation nmade by the |earned Principal Sessions
Judge, Namakkal, contrary to the law laid down by the Hon'ble
Apex Court in the above referred deci sions.

19. Taking into consideration the law laid down by the
Hon' bl e Apex Court in adding parties in a Sessions Case after
deleted in the charge sheet and also taking note of the fact
that both the proposed accused/revision petitioners herein were
acconpani ed with Advocate Conm ssioner appointed for the Cvi
Suit in O S No.8 of 2012 also assunes significance and the
Cvil Suit has al so pendi ng between the parties.

20.1t remains to be stated that on filing of the charge
sheet necessary notice has been given to the party, he has not
filed any protest petition in dropping the accused who are
originally naned in FIR Even after these proposed parties are
dropped fromthe charge sheet al so assunes significance.

21.Hence, this Court finds that the nature of the
al l egations and statenents available on record does not satisfy
the law laid down by the Hon'ble Apex Court for adding any
person as an accused in the Sessions Case to face the trial and
hence, the order passed by the |earned Principal Sessions Judge,
Namakkal , is liable to be set aside.

22. Accordingly, this Crimnal Revision Petition stands
al l oned. Consequently, connected M scellaneous Petitions are
closed. The order passed by the learned Principal Sessions
Judge, Namakkal, in Cl.MP.No.1357 of 2017 in S.C No.3 of 2013,
dated 04.06.2018, is hereby set aside and the |earned Principa
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Sessi ons Judge, Nanmakkal, is directed to proceed Sessions Case
wth the available w tnesses and dispose of the sane within a
period of twelve weeks from the date of receipt of a copy of
this order.

Sd/ -
Assi stant Registrar (CS-1X)

[l True Copy //

Sub Assi stant Registrar
dua

To:

1. The Principal Sessions Judge,
Namakkal .

2. The Deputy Superintendent of Police,
Ti ruchengode Sub Di vi si on,
Namakkal District.

3. The I nspector of Police,
Mal | asamut hi ram Police Station,
Crinme No. 38 of 2010,
Namakkal District.

4. The Public Prosecutor,
Hi gh Court, Madras.

+1cc to M s. N. Manokaran, Advocate SR No. 36606
Cl.R C. No.703 of 2018

NR( CO)
RVM 25/ 08/ 2021)
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