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COMMON JUDGMENT
(Judgnent was delivered by T.S. SIVAGNANAM J.)

These Tax Case Appeals filed by the Revenue under Section
260-A of the Incone Tax Act, 1961 (“the Act” for brevity) are
directed against the conmmon order, dated 25.04.2014, passed by
the Incone Tax Appellate Tribunal, Chennai, “C° Bench, in
. T. A No.2229/ Mis/ 2013 and C. O. No. 6/ Mds/ 2014 in
. T. A No.2229/ Mis/ 2013, for the Assessnent Year 2009-10.

2. The appeals were admtted on 23.02.2015 to decide the

foll ow ng substantial questions of |aw:

“1.Whether on the facts and circunstances of

the case, the Incone Tax Appellate Tribunal was right

in holding that the provision of Section 194C of the

Incone Tax Act will not be applicable in respect of

t he paynment made by the assessee towards transport of
goods by way of hiring the vehicle?

2. \Wether on the facts and circunstances of
the case, the Incone Tax Appellate Tribunal was right
in holding that the provision of section 40(a)(ia)
will not be applicable to the assessee case by hol di ng
that there is no contractual liability between the
assessee and lorry owners/drivers?

3. Wether on the facts and circunstances of
the case, the Incone Tax Appellate Tribunal was right
in holding that there is no contractual Iliability
between the assessee and the lorry owners wthout
considering that there is an inplied contract?”

3.W have elaborately heard Ms.S. Premal atha, |earned
Juni or St andi ng Counsel for t he appel | ant/ Revenue and
M.A S . Sriram |earned counsel for the respondent/assessee.

4. The assessee is the Proprietor of a concern, nanely,
Shri Mani kandan Transport, which is engaged in the transport of
Salt and Gypsum from the Salt Pans in Tuticorin to Chettinad
Cenment Factory at Karaikal and Ariyalur. The assessee filed her
return of income on 23.02.2010 for the Assessnent Year under
consi derati on, i.e., AY 2009-10, declaring an incone of
Rs. 18, 73,240/-. The return was initially processed under Section
143(1) of the Act and subsequently, the case was selected for
scrutiny under Section 143(2). During the course of assessnent,
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the Assessing Oficer observed that the assessee has shown
certain anmpbunts as lorry hire receipts and the assessee was
called upon to explain as to whether lorry hire paynents woul d
attract the provisions of Section 194C of the Act and whet her the
assessee had deducted TDS as required under the said section, and
if not, the provisions of Section 40(a)(ia) of the Act would
stand attracted and the entire paynment for hire of lorries would
be disallowed. The assessee submtted her reply contending that
the provisions of Section 40(a)(ia) of the Act would not be
attracted to the assessee's case. Certain other factual aspects
were also placed and nore particularly to state that, there was
no witten contract nor any contract as presuned by the
Depart nent between the lorry owners/drivers and the assessee, and
where ever it was feasible, TDS has been deducted, and only in
cases where paynents were nmade to the lorry owners, there is no
feasibility of deducting any Tax at Source. The Assessing
Oficer was not convinced with the reply given by the assessee
and accordingly, conpleted the assessnent by order dated
24.12.2011, disallowing the paynents with regard to lorry hire

char ges.

5. Aggrieved by the sane, the assessee preferred an appeal
before the Commissioner of |Income Tax (Appeals), Madur a
(“CAT(A)” for brevity). The said appeal was partly allowed,

i.e., to state that there was no witten contract between the
assessee and the lorry owners/drivers and the question of
deducting Tax at Source would not arise. However, after naking
the said observation, the assessee was called upon to furnish the
details of the ampbunt exceedi ng Rs.50,000/- during the Assessnent
Year under consideration and on 13 such transactions having been
di scl osed, the disallowance under Section 40(a)(ia) was
restricted to Rs. 11, 24,684/-, since the anount paid to the lorry
drivers/owners exceeded the threshold limt of Rs.50,000/- per
year.

6. Aggrieved by the order passed by the CT(A), dated
25.07. 2013, the Revenue filed an appeal before the Tribunal, in
whi ch, the assessee filed her Cross Objections as against the
portion of the order passed by the CIT(A) restricting the
di sal | owance to Rs. 11, 24,684/-. The appeal filed by the Revenue
has been dism ssed and the Cross Objection filed by the assessee
has been allowed by comon order, dated 25.04.2014, which is
i mpugned in these appeal s.
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7.Firstly, the Assessing Oficer, while considering the
stand taken by the assessee, notes that the assessee is deducting
TDS on lorry transport paynents and the assessee has not deducted
TDS while making paynents to certain persons who are admttedly
lorry drivers. Thus, the question would be as to whether the
Assessing Oficer was justified in inferring that there is deened
to have been a sub-contract between the assessee and the lorry

drivers. Adm ttedly, there is no material available on record
before the Assessing Oficer to come to such a conclusion or even
cone to such a prima facie conclusion. The Assessing Oficer

proceeded to hold that there should have been an agreenent
between the assessee and the lorry drivers and it is not
necessary to have any witten agreenent, because there was an
agreenent between the assessee and the Cenent Conpany for
transportation of Salt and Gypsum from Tuticorin. The
correctness of the said stand was examned by the CIT(A and it
was found that there was no material on record to draw any such
i nference against the respondent/assessee. The correctness of
the said finding was tested by the Tribunal and the Tribunal
rejected the appeal filed by the Revenue.

8.lnsofar as the order of the CIT(A) restricting the
di sal l onance to Rs. 11, 24,684/- is concerned, the Tribunal, in our
view, rightly interfered with the said order, because, no issue
would be as to whether at all there is sub-contract agreenent
between the assessee and lorry drivers and in the absence of any
such contract, the question of deducting Tax at Source woul d not
arise and therefore, the restriction of disallowance to
Rs. 11, 24,684/ - was held to be erroneous. Further, the Assessing
Oficer failed to take note of a very inportant factor, which was
pl aced before the Assessing Oficer for consideration, stating
that Section 194C of the Act was substituted in 2009 by Finance
Act (2) of 2009 with effect from 01.10.2009, which has done away
with TDS if PAN is furnished, in terns of Section 194C(6). It is
seen that the Assessnent Year under consideration, nanely, AY
2009-10, was the | ast year when the unanended provisions were in
vogue. Thus, considering the factual position, the Tribunal
rightly affirmed the order passed by the CIT(A).

9. Ms. S. Prenul at ha, | earned Junior Standing Counsel,
pl aced reliance on the decision of the Hi gh Court of Karnataka in
J.Rama v. Comm ssioner of Inconme Tax [Inconme Tax Appeal No. 418 of
2009 dated 19.07.2010]. In the said case, the contention of the
assessee was that, there was no witten contract and there is no
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duty on the part of the assessee to deduct Tax at Source. Per
contra, the Departnent/Revenue contended that the material on
record clearly discloses that the vehicles are hired by the
assessee from the various owners of the vehicles only to
di scharge the obligation under the contract between the assessee
and other custoners. On facts, the Court found that the assessee
therein had entered into a contract to supply vehicles to
M s. Mahi ndra and nany other conpanies under witten contract on
various dates and only to perform the obligation under the said
contracts, he had hired vehicles from the sub-contractors under
the witten contract and the liability to deduct TDS ari ses under
Section 194C(2) of the Act. Furthernore, while testing the
correctness of the stand taken by the assessee, the Court
considered the factual position that the assessee is providing
vehicles to one of its customers, Ms.Mhindra Goup, and in
Clause-5 of the witten agreenent between the parties, a
condition has been stipulated that provision of services would
i nvol ve providing vehicles owed by the assessee or associ ates of
assessee or agents, for transportation of the enployees of
Thonmson Cor poration, and further, on facts, it was found that the
assessee is owning a fleet of vehicles, which is not sufficient
to nmeet the agreenent entered into between the assessee and such
i ndi vidual owners. Considering these facts, the Court held that
there is no necessity for a witten agreenment between the
parties. The facts before us are entirely different, as both the
CIT(A) as well as the Tribunal have held on facts that the
assessee hired vehicles fromthe drivers and there was nothing on
record to infer any unwitten contract. Therefore, we are of the
view that the decision in the case of J.Rama (supra) cannot be
made applicable to the facts and circunstances of the case on
hand.

10. For all the above reasons, we find that the Tribuna
was right in dismssing the appeal filed by the Revenue and
granting full relief to the assessee. In the result, these Tax
Case Appeals are dism ssed and the substantial questions of |aw
are answered agai nst the Revenue. No costs.

Sd/ -
Assi stant Regi strar (CS-V)

/| True Copy//

Sub Assistant Registrar
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To

1. The I ncone Tax Appellate Tribunal,
Chennai, “C’ Bench

2. The Comm ssi oner of | ncone Tax,
Appeal s, No.2 V.P Rat hnasany Nadar Road,
Madur ai .

3. The Assi stant Conmi ssi oner of |ncone Tax,
19-A, WEC, Road, (Circle-1), Tuticorin.

+lcc to Ms.S. Sridhar, Advocate, S.R No.41569
+lcc to Ms. M Swam nat han, for standi ng Counsel, S.R No.41543
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