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JUDGVENT

This case was not admtted when it was listed for
adm ssion. On the other hand, notice of adm ssion was ordered
Wi thout framng substantial questions of |law. The successful
plaintiffs, who are the first to third respondents herein are
t hus present and are represented by their counsel.

2. Wth the consent of the I|earned counsel for the
appellants and the first to third respondents, this appeal was
taken up for final hearing and final disposal. For the sake of
clarity, the ranks of the parties before the Trial shall be
referred.

3. In this appeal, the appellant (second defendant) has
rai sed the follow ng questions of |aw for consideration :-

i. Whether the Courts below erred in not
fram ng an issue to determ ne who was really
the owner of the suit schedule property,
i.e.Ellammal and t he third def endant
Chi nnat hanbi ?

i 1. Wet her t he Courts below erred and
commtted grave mscarriage of justice in
not taking into consideration at all the
evi dence of DWI, nuch less not nention his
evidence in the list of wtnesses in the
j udgnent at all?

iii.Wether the Court below have conpletely
ignored or evaded the |ink between notive
for the murder of Ellammal and the execution
of ExX.Al in her nane by her husband, the
third defendant Chi nnat hanbi (and the
consequent crimnal proceedings against the
nmur der er) ?

iv.Wether the Courts below are right in
overlooking the legal requirenent that the
parties for a partition suit are required to
show / plead joint possession of the
property to be partitioned whereas the
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property in the instant case was in
excl usive possession and enjoynent of the
third defendant and his children through
El | ammal after her death?

4. The first to third respondents were the first to third
plaintiffs before the District Munsi f  Court, Kri shnagir
(hereinafter referred to as Trial Court) in O S. No.368 of 1989.
Their father Ponnusany (since deceased) was the fourth plaintiff
in the said suit.

5. The fourth respondent herein was the first defendant
while the appellant was the second defendant. Their father
Chi nnat hanbi  (since deceased) was the third defendant in the
said suit.

6. The appellant and the respondents herein are the
children of late Ellammal. The first to third plaintiffs (first
to third respondents) are the children born to late Ellammal and
the fourth plaintiff Ponnusany. The first and the second
defendants are also the children of late Ellammal sired by the
third def endant Chi nnat hanbi (since deceased).

7. The plaintiffs (the first to third respondents wth
their father) had filed O S. No.368 of 1989 to partition the suit
schedul e property purchased in the year 1977 in the nane of |ate

El l ammal when she was living with the defendants. The Trial
Court had decreed the suit vide Judgnent and Decree dated
27.09. 2004.

8. Aggrieved by the Judgnent and Decree dated 27.09.2004
of the Trial Court, the second defendant (appellant) and filed
A.S.No.4 of 2006 before the Principal Subordinate Court,
Krishnagiri (hereinafter referred to as Appellate Court).

9. The Appellate Court dismssed A S. No.4 of 2006 by the
i mpugned Judgnent and Decree dated 16.04.2007. Thus, the second
def endant (appellant) has filed this Second Appeal against the
i mpugned Judgnent and Decree dated 16.04.2007 passed by the
Appel | ate Court.

10. The case of the plaintiffs before the Trial Court in
O S.No.368 of 1989 was that the suit schedule property was
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purchased in the year 1977 vide Ex.Al dated 10.08.1977 by late
El l ammal and therefore they were also entitled to a share in the
sanme being her |egal heirs.

11. It was the defence of the first to third defendants
before the Trial Court that the property in question was
purchased in the year 1977 by their father Chinnathanbi (since
deceased), the third defendant long after the estrangenent
between their nother Ellanmmal and her husband Ponnusany, the
fourth appellant in the year 1971 and after their nother
Ellammal started living with their father Chinnathanbi (since
deceased), the third defendant.

12. It was further case of the first to third defendants
that since their father Chinnathanbi purchased the property in
the nanme of their nother late Ellanmal after her estrangenent
from Ponnusany, the fifth respondent eldest son Selvaraj of
their father Chinnathanbi and his first wife Pottianmal nurdered
their nother Ellammal on 03.08.1981 out of jealously and
frustration.

13. It was further submtted the suit schedule property
was purchased by their father Chinnathanbi out of his incone
while serving in the Arny while the case of the plaintiffs
before the Trial Court was that the suit schedule property was
purchased out of the sale of certain property vide Ex.A2 by
their nmother along with their maternal grandnother and the
proceeds were used to purchase the suit schedul e property.

14. | have considered the argunments advanced by the
| earned counsel for the appellant and the |earned counsel for
the respondents. | have also perused the inpugned Judgnent and

Decree of the First Appellate Court and the Judgnent and Decree
of the Trial Court and the evidences on record.

15. The record indicates that the said son of the said
Pottianmal and the third defendant Chinnathanbi (since deceased)
murdered the said late Ellammal. There are no disputes that the
third defendant Chinnathanbi (since deceased) was married to
Pottiammal while the fourth plaintiff Ponnusany (since deceased)
was married to said late Ellamual. There are no records to
indicate that the said late Ellammal and fourth plaintiff
Ponnusany (since deceased) were divorced and their marriage was
di ssolved in accordance with | aw.
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16. There is however no dispute that the said late
Ellammal and the third defendant Chinnathanbi were |iving
together and out of said union, the first and the second
defendants (the fourth respondent and the appellant herein) were
bor n.

17. The substantial question of |aw therefore that arises
for consideration in this appeal is whether the appellant has
established that the suit schedule property in Ex.Al was i ndeed
purchased by the third defendant Chinnathanbi (since deceased)
in the nane of the first to third plaintiffs’ and the first and
second defendants’ nother said late Ellanmal ? and |If So, whether
the first and second defendants can deny shares in the suit
schedul e property to the plaintiffs?

18. There is no evidence to substantiate that Ex. Al suit
schedule property was purchased by the third defendant
Chi nnat hanbi (since deceased) in the nanme of their nother late
Ell ammal . Copy of the Judgnment of the Crimnal Court was also
not filed to substantiate the alleged notive for nurder of their
not her. Therefore, the fact that their nother late Ellanmmal was
murdered on 03.08.1981 by the fifth respondent Selvaraj, the
el dest son of the third defendant Chinnathanbi (since deceased)
and his first wwfe Pottianmmal is of no significance.

19. Even if there was a notive to nurder the late
El | ammal because the fifth respondent Selvaraj may have believed
that his father Chinnat hanbi (since deceased) the third
def endant had allegedly bought Ex.Al suit schedule property in
the name of the said late Ellamual, it cannot be basis to
conclude that the Ex.Al suit schedule property was indeed
purchased by his father Chinnathanbi (since deceased) in the
nane of the said late Ellammal in absence of any direct
evi dences to substantiate the sane.

20. Since there is no direct evidence to substantiate
that Ex.Al Suit Schedule property was purchased by the
Chi nnat hanbi, the third defendant (since deceased) in the nane
of late Ellanmal, the plaintiffs as the <children of late
Ellammal are equally entitled to a share in the property that
was in the nane of their |ate nother

21. Even if the marriage between the fourth plaintiff
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Ponnusany (since deceased) and the said late Ellamal was
annul led, the relationship between the children and their
parents cannot be severed. The |aw does not recogni se cessation
of relationship between the children and their parents nerely
because the parents cease to be husband and wife by a Judgnent
and Decree of a Court. In this case, there are no docunents to
either conclude that the late Ellanmmal had divorced her husband
Ponnusany the fourth plaintiff (since deceased) or any docunents
to substantiate that the third defendant Chinnathanbi (since
deceased) had legally divorced his first wife Pottiammal or any
docunents to prove that Ex.Al property was purchased by the
third respondent Chi nnat hanbi (since deceased).

22. Therefore, the children born to the said late
El | ammal cannot be denied of right into the property of either
of their parents on their death. There is no dispute between the
parties herein and the children of the late Ellamral. Therefore,
the decision of the First Appellate Court and the Trial Court
cannot be interfered with.

23. In the light of the above di scussion, the substanti al
questions  of law are answered against the appellant.
Accordingly, this Second Appeal is dismssed. No cost.

Sd/ -
Deputy Regi strar( ADMN-111)

/[l True Copy //

Sub Assistant Registrar
jen

To
1. The Subordi nate Judge, Krishnagiri.
2. The District Munsif, Krishnagiri
+lcc to M. M V. Krishnan, Advocate, S.R No.40956
S. A No. 173 of 2013

GPL( CO)
RLP( 08/ 11/ 2021)
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