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This civil mscellaneous appeal has been filed to set
aside the fair and decreetal order passed in I.A No.1l of 2019

in A.S.No.54 of 2013 dated 23.12.2020 on the file of the | earned
1st Additional District Judge, Coinbatore.
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2. The appellants in this appeal are the plaintiffs in the
suit in O S No.17 of 2005 before the Sub Court, Pollachi. The
suit filed by the appellants was dismssed by the trial Court by
a judgenent and decree dated 03.04. 2012.

3. Aggrieved by the judgenent and decree of the trial
Court, the appellants preferred an appeal in A S No.54 of 2013
before the 1st Additional District Judge, Coinbatore. It 1is
stated that the appeal was originally presented before the
Principal D strict Court, Coinbatore. It is also admtted that
| ater the appeal was transferred to the 1st Additional D strict
Court, Coinbatore. It is stated that the transferred Court
issued notice to the appellants for their appearance. Finding
that the notice sent to the appellants was returned with an
endorsenment “Door |ocked and intimation given”, the |ower
appellate court dismssed the appeal for non-prosecution, by
assumng that the appellants failed to appear before the Court
even after intimtion about the posting of the appeal.

4. Therefore, the appellants filed an application in
l.A-No.1 of 2019 in A S. No.54 of 2013 to restore the appeal
whi ch was dism ssed by an order dated 09.04.2018. Aggrieved by
the sane, the appellants have preferred the above civi
m scel | aneous appeal before this Court.

5. The |l earned counsel for the appellants submtted that
the petition for restoration was filed wi thout any delay. It is
al so brought to the notice of this Court that it is not the case
where the lower court has nmde any observation regarding the
conduct of appellant. In other wards, there is no evidence or
material to suggest that the appellants have caused delay
intentionally to the prejudice of +the respondent. Wen a
petition for restoration is filed, the Court should always |ien
in favour of the appellants and the endeavour of the Court is to
see that the parties get fair opportunity to conduct the case
and get a decision on nerits. In the present case, it is stated
that the petition for restoration was filed by the present
counsel who cane to the scene by change of vakalat. The case of
the appellants is that the previous counsel engaged by the
appellants did not even comrunicate the order of dismssal of
t he appeal for non-prosecution. Even then, the appellants filed
the petition for restoration wthout any delay. The appeal was
filed in time and there is nothing to suggest that the delay had
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caused any irreparable injury to the respondent. Even in cases
where there is enornous delay in filing a petition for
restoration, the Hon'ble Supreme Court has ruled that a liberal,
pragmatic, justice oriented and non-pedantic approach should be
shown while dealing with an application for condonation of
del ay.

6. Having regard to the settled law and the principles
taken and followed by this Court and the Hon'ble Suprene Court
in several judgnents/precedents, this Court is unable to accept
the reasons adduced by the |ower appellate court for dism ssing
the petition for restoration.

7. The lower appellate Court has dismssed the petition
only for the foll ow ng reasons:
a) The appellants have not produced nedica
certificates to prove their contentions.

b) The Doctors who had treated the 1st
appel l ant/ petiti oner are not exam ned.

c) Though it is stated that the  1st
appel l ant/petitioner was taking treatnent, there is no
explanation why the 27 appellant could not give
Instructions to prosecute the appeal. There is no
evidence to prove that the 1st appellant was
per manent|y staying in Bangal ore.

8. The respondents have not produced any concrete evidence
to disprove the reasons stated by the appellants for their non-
appearance on 09.04.2018. Merely because the appellants or their
counsel did not appear on 09.04.2018, it should not be the
position that the appeal should be dism ssed for non-prosecution
and that the appeal cannot be restored even if sufficient reason
Is stated. The appellants have given sufficient reasons. Wile
anal ysing whether the reasons are genuine, the Court has to
apply its mind with the probabilities. Unless there is positive
evidence against the appellants, the Court cannot sinply
di sbelieve the reasons and dismss the petition, on the ground
that there is no positive proof to substantiate the reasons for
non- appear ance on a single day.
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9.Since the attitude of the Court below as seen fromthe
order is contrary to the principles settled and in order to
give a fair opportunity to the appellants to prosecute the
appeal, this Court is unable to sustain the order passed by the
| earned 1st Additional District Judge, dismssing the petition
for restoration. Therefore, the order made in I.A No.1 of 2019
in A S No.54 of 2013 dated 23.12.2020 on the file of the I|earned
1st Additional District Judge, Coinbatore is set aside.

10. Accordingly, this civil mscellaneous appeal stands
al l oned. No Costs.

11. The | earned counsel appearing for the respondents 4 to 8
submtted that the suit is filed under Section 92 of CPC and
therefore a regular appeal is maintainable only before this
Court. It is noted that, from the judgenent and decree, this
Court is unable to cone to the conclusion as to whether the suit
was filed under Section 92 of CPC, after getting permssion

from the Court. In the said circunstances, it is open to the
respondents to raise objections before the lower / Appellate
Court. In <case the prelimnary objections raised by the

respondents with regard to nmaintainability of appeal can be
sustained on facts, the Ilower appellate Court rmay pass
appropriate orders returning the appeal papers, so that the
appel l ants can prefer an appeal before the appropriate forum
Sd/ -
Assi stant Regi strar (CS-CCC)
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