IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 16.08. 2021
CORAM
THE HON BLE MR JUSTI CE G K. | LANTH RAI YAN

W P. NCS. 4783, 4784 OF 2012
AND
MP.NO1 & 2 OF 2012

Ani | Ponmany ... Petitioner in
W P. No. 4783 of 2012

Aj ay Ponnmany ... Petitioner in
W P. No. 4784 of 2012

- VS_

1. The District Revenue O ficer, (Stanps)
O fice of The Collectorate,
5th Fl oor, Singaravel ar Maligai,
32, Rajaji Salai,
Chennai - 600 001.

2. The Sub Registrar,
Avadi .
Respondents in both Wit Petitions

Prayer in WRP.No.4783 of 2012:- Wit Petition is filed under
Article 226 of the Constitution of India praying to issue a wit
of Certiorarified Mandanus to call for the records pertaining to
the 1st respondent's provisional order in NaKa.Cee.Pa. 239/ 08/ Ad
dat ed 18. 08. 2009 t oget her wth t he Fi nal Or der in
Na. Ka. Cee. Pa. 239/ 08/ A4/ 2010 dated 12.10.2009 and to quash the
same with a direction to the 1st respondent to expunge the
endorsenents made on the original registered docunent pertaining
to the subject matter of the petitioner's land, by affording an
opportunity as per the rules.
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Prayer in WRP.No.4784 of 2012:- Wit Petition is filed under
Article 226 of the Constitution of India praying to issue a wit
of Certiorarified Mandanus to call for the records pertaining to
the 1st respondent's provisional order in NaKa.Cee.Pa. 240/ 08/ A4
dat ed 18. 08. 2009 t oget her wth t he Fi nal Or der in
Na. Ka. Cee. Pa. 240/ 08/ A4/ 2010 dated 12.10.2009 and to quash the
same with a direction to the 1st respondent to expunge the
endorsenents made on the original registered docunent pertaining
to the subject matter of the petitioner's land, by affording an
opportunity as per the rules.

For Petitioners : M. P. Arivudai Nanbi
in both W's
For Respondents : M . Ri chardson W1 son,
in both W's Gover nnment Advocate

COMMON ORDER

These wit petitions are filed for the issuance of a wit
of Certiorarified Mandanmus to call for the records pertaining to
the 1st respondent's provisional order in Na.Ka.Cee.Pa.239/ 08/ Ad
and NaKa. Cee. Pa. 240/ 08/ A4 dated 18.08.2009 together wth the
Fi nal O der in Na. Ka. Cee. Pa. 239/ 08/ A4/ 2010 and
Na. Ka. Cee. Pa. 240/ 08/ A4/ 2010 dated 12.10.2009 (respectively) and
to quash the same with a direction to the 1st respondent to
expunge the endorsenents nade on the original registered
docunent pertaining to the subject matter of the petitioner's
| and, by affording an opportunity as per the rules.

2. The case of the petitioner is that the petitioner
purchased an agricultural nanja |and conprised in Survey
No. 140/4 by way of two registered sale deeds dated 20.10.2008
and presented them for registration before the second
respondent . On receipt of the same, the second respondent
registered the sale deeds vide Docunent Nos.10877, 10878 of
2008. As per the guideline value, the petitioner valued the
property at the rate of Rs.5000/- per cent and accordingly, he
has paid Rs.5,10,000/- and Rs.3,65,000/- as sale consideration
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and paid the stanp duty at 8% nanely Rs.40,800/- and Rs. 29, 200/ -
respectively for the sale deeds, with required registration fees
and ot her charges. When the petitioner went to the second
respondent for collection of docunents, he was directed to pay
the deficit stanp duty, applying the guideline value applicable
for approved housing sites at Rs.91,482/- per cent. However
t he second respondent has not furni shed any witten
communi cation wth valid docunentary evidence for the said
claim

3. The learned counsel for the petitioner would submt
that when once the second respondent has conpleted the
registration, it is not open to him to refer the matter for
adj udi cation without any material to the effect that the subject
matter of the docunent which had been registered before him was
grossly undervalued with an intention to evade stanp duty. The
procedure contenplated under 4 and 6 of the Tam | Nadu Stanp
(Prevention of Undervaluation |Instrunments) Rules, 1968, was
violated by the first respondent, and arbitrarily and
mechani cally, the provisional order was passed determ ning the
mar ket val ue of the subject property.

4. The first respondent did not even send a notice to the
petitioner inviting objection on the date of hearing and the
date of spot inspection. Had the first respondent conducted
spot enquiry, the petitioner would have physically denonstrated
the fact that the subject matter is only an agricultural |[|and.
Therefore, the first respondent failed to conduct any enquiry as
prescri bed under the rules. The first respondent also failed to
communi cate the provisional order dated 18.08.2009 with notice
in Formll thereby calling upon the petitioner to submt his
objections for such provisional determnation of the market
value within time. Therefore, the petitioner was not given any
opportunity to put forth his objections. Therefore, the
i npugned order passed by the first respondent cannot be
sustai ned as against the petitioner and prayed for set aside the
i mpugned orders.

5. Per contra, the respondents filed counter and
submtted that after inspection of the docunents, the first
respondent determned the guideline value and as such, the
second respondent referred both the docunents vide Docunent
Nos. 10877, 10878 of 2008, under Section 47-A(1) of the Indian
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Stanp Act, 1899, to the first respondent for determ nation of
mar ket value of the property. The first respondent determ ned
the market value at Rs.210/- per sq.ft. and passed final order
on 12.10.20009. The Form | notice as required under Rule 4 of
the  Tam | Nadu Stanp (Prevention of Underval uation of
Instrunents) Rules, 1968, was duly despatched the petitioner.

6. Even then the petitioner failed to raise any
obj ecti ons. Thereafter, the first respondent inspected the
field in the presence of Special Tahsildar No.4 and recorded in
his field inspection report that the field in question was
situated 2.5 knms off Thiruvallur - Avadi Road and in a distance
of 500 nts in front of the field. There are sonme house and the
field is having paddy crops and in support of the same, the
purchaser has also produced photo and extract of revenue

records. Therefore, the first respondent passed the i npugned
order in violation of the reconmmend arrears of the Special
Tahsi | dar. He further submtted that as against the said

i mpugned order, there is a provision for statutory appeal under
Section 47-A(5) of the Indian Stanp Act, 1899. Therefore, it is
not maintainable and prayed for dismssal of these wit
petitions.

7. Hears M.P. Arivudai Nanbi, the | earned counsel for the
petitioner and M.Ri chardson WIson, Governnent Advocate, for
t he respondents.

8. The petitioner presented the two sale deeds for
registration and the sane were regi stered as Docunment Nos. 10877,
10878 of 2008 for the property conprised in Survey No.140/4, ad
measuring 73 cents each. The petitioner has valued the property
at Rs.5000/- per cent in the total sale consideration of
Rs. 5, 10, 000/ - and Rs. 3, 65, 000/ - in both the sale deeds
respectively. Accordingly, he calculated the stanp duty at 8%
at Rs.40,800/- and Rs.29,200/- to be paid as stanp duty for both
the sale deeds along with the registration fees. Thereafter
the second respondent referred the matter under Section 47-A of
the Indian Stanp Act to determne the value of the property as
per the guideline val ue.

9. In this regard, it 1is relevant to extract the
provi si onal order under 47-A(2) of the Indian Stanp Act:
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"47-A(2). On receipt of reference
under Sub Section (1), the Collector shall
after giving the parties a reasonable
opportunity of being heard and after hol ding
an enquiry in such manner, as my be
prescri bed by rul es, made under
consideration and the duty, as aforesaid,
and the deficient anmount of duty, if any,
shal | be payable by the person |iable to pay
the duty."”

10. Accordingly, when the instrunent of conveyance was
not properly valued, the registering authority can refer

sane to be conputed for determ nation of narket val ue.

recei pt of such reference, the collector shall, after giving the

parties a reasonable opportunity of being heard and
hol ding an enquiry, determne the value of the market
The procedure on receipt of reference wunder Section

contenplated in Tam | Nadu Stanp (Prevention of Underval uation

Instrunents) Rules, 1968, Rule 4 reads as foll ows:

"4. Procedure on receipt of reference
under Section 47-A---

(1) On receipt of a reference under
sub-Section (1) of Section 47-A from a
regi stering officer, the Collector shall issue
a notice in Forml.

(a) to every person by whom and

(b) to every person in whose favour
the instrunment has been execut ed.

Informng him of the receipt of the
reference and asking himto submt to himhis
representations, if any, in witing to show
that the nmarket value of the property has been
truly set forth in the instrument, and also to
produce all evidence that he has in support of
his representation, within 21 days from the
date of service of the notice.

(2) The Collector may, if he thinks
fit, record a statenment from any person to
whom a notice under sub-rule (1) has been
I ssued.

(3) The Collector may, for the purpose
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of his enquiry,---

(a) call for any information or record
from any public office, officer or authority
under the Governnent or any |ocal authority;

(b) exam ne and record statenments from
any nenber of the public officer or authority
under the Governnment or the local authority;
and

(c) inspect the property after due
notice to the parties concerned.

(4) Af ter consi dering t he
representations, if any, received from the
person to whom notice under sub-rule (1) has
been issued, and after exam ning the records
and evidence before him the Collector shall
pass an order in witing provisionally
determi ning the market value of the properties
and the duty payable. The basis on which the
provi si onal market value was arrived at shal
be clearly indicated in the order."

11. Accordingly, the Collector on receipt of reference
made under Section 47-A of the Indian Stanp Act shall issue
notice in Forml thereby informng him to submt hi s
representation if any and to produce all evidences in support of
his representation within a period of 21 days from the date of
recei pt of notice under Forml . On  receipt of  such
representation, the Collector shall conduct enquiry, after
exam ning the records and evidences before him and shall pass an
order provisionally, determining the mnmarket value of the
property. Thereafter, as contenplated under Rule 6 of the Tam|
Nadu Stanp (Prevention of Undervaluation Instrunents) Rules,
1968, the Collector shall consider the sane by way of Formll
and thereafter call upon the parties for hearing on the date of
enquiry. Thereafter, as contenplated under Rule 7 of the Taml
Nadu Stanp (Prevention of Undervaluation Instrunents) Rules,
1968, the Collector, after considering the representations and
after enquiry, shall pass final order determning the market
val ue of the subject property.

12. In the case on the hand, the first respondent failed

to follow the procedure laid down under Rule 4 to 7 of the Taml
Nadu Stanp (Prevention of Undervaluation Instrunents) Rules,
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1968, and passed the inmpugned order. It is also evident from
Form | issued by the first respondent dated 18.08.2009 and al so
the provisional order passed under Rule 4 of the Tam | Nadu
Stanp (Prevention of Undervaluation Instrunents) Rules, 1968, on
the very sane day i.e., 18.08.20009. It shows that the first
respondent did not give any opportunity for the petitioner to
send his representation at the tinme of determ ning the val ue of
t he subject property.

13. After passing the provisional order dated 18.08. 2009,
the first respondent again failed to serve any notice on the
petitioner for determning the market value of the subject
property to pass final order. Wt hout conducting any enquiry,
strai ght away passed the final order under Rule 7 of the Tam|
Nadu Stanp (Prevention of Undervaluation Instrunents) Rules,
1968. Therefore, after issuance of Forml and receipt of
objections wunder Rule 6 from the petitioner, the first
respondent did not conduct any enquiry for passing provisional
order as contenplated under Rule 4 of the Tam | Nadu Stanp
(Prevention of Undervaluation Instrunents) Rules, 1968. Even
before passing final order as contenplated under Rule 7 of the
Tam | Nadu Stanp (Prevention of Undervaluation [Instrunents)
Rul es, 1968, the petitioner was not given opportunity of hearing
and it clearly violates the principles of natural justice.

14. The learned counsel for the petitioner also relied
upon the judgnent reported in 2002(3) CTC 544 B.Rajappa and
anot her -vs- The Special Deputy Collector (Stanps). The above
case is squarely applicable to the case on hand. The i npugned
order has been passed wthout giving opportunity to the
petitioner and al so wi thout conducting any enquiry. Ther ef or e,
it is clear violation of the principles of natural justice and
as such, the inpugned orders in these wit petitions cannot
sustained and |iable to be set aside.

15. Accordingly, both the inpugned orders are set aside.
The first respondent is directed to expunge the endorsenents
made on the docunents which were registered as Docunent
Nos. 10877, 10878 of 2008 and release the sane. However, the
first respondent is at Iliberty to issue fresh notice as
contenplated wunder Rules 4 to 6 of the Tam | Nadu Stanp
(Prevention of Undervaluation Instrunents) Rules, 1968 and pass
order on merits in accordance with |aw.
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16. Wth the above directions, these wit petitions are
al | owed. There shall be no order as to costs. Consequent |y,
the connected m scel | aneous petitions are cl osed.

Sd/ -
Assi stant Registrar(CS-VII)

/'l True Copy //
Sub Assistant Registrar

rna
To
1. The District Revenue O ficer, (Stanps)

O fice of The Collectorate,

5th Fl oor, Singaravel ar Maligai,

32, Rajaji Salai,

Chennai - 600 001.

2. The Sub Registrar,
Avadi .

+2ccs to M. P. Arivudai Nanbi, Advocate, S.R No.41297
+1cc to the Government Pl eader, S.R No.41057

W P. Nos. 4783, 4784 of 2012
and MP.No.1 & 2 of 2012

NK( CO)
RLP( 14/ 09/ 2021)
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