IN THE H GH COURT OF JUDI CATURE AT MADRAS
Dated : 23.04. 2021
Cor am
THE HONOURABLE MR, JUSTI CE M SUNDAR

S. A. No. 388 of 2021
and
C. M P. No. 7437 of 2021

Var dhan

S/ o. Ayyanar .. Appellant / Appellant / Defendant
Vs.

Sekar

S/ o. Kal i .. Respondent / Respondent / Plaintiff

Second Appeal under Section 100 of CPC to set aside the
judgenent and decree dated 07.10.2020 passed in A S. No.29 of 2018
on the file of the Subordinate Judge at Madurantakam confirm ng
the judgnent and decree dated 23.07.2018 passed in O S. No. 104 of
2012 on the file the District Munsif Court at Mdurant akam

For Appel | ant . M. A Bal asi ngh Ranmanuj am
JUDGMENT

This judgnent and order wll govern the captioned main
Second Appeal and capti oned CMWP.

2. The 1lis which has led to captioned Second Appeal
commenced al nost a decade ago, to be precise on 09.04.2012 when
one Sekar (S/o. Kali) presented a plaint in the 'District
Munsif's Court at Madurantakami [hereinafter 'trial Court' for
the sake of convenience and clarity]. This plaint was taken on
file as O S. No.104 of 2012. Sekar is the sole respondent in
captioned Second Appeal and the suit was laid against one
Varadhan (S/o.Ayyanar), who is the |lone appellant in the
capti oned Second Appeal. The suit was laid with a prayer for
bare injunction qua imovable property in the form of [|and
adneasuring 2410 sg.feet (224 sqg.nmeter or 5.5 cents) or
t hereabouts comprised in S No.135/9 (Ad S. No.77), Thotachery
Vill age, Choonanbedu Firka, Cheyyur Tal uk, Kancheepuram District
with a thatched hut thereon which shall hereinafter be referred
to as 'suit property'.
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3. The appellant before this Court, as defendant in tria
Court took a plea that the plaintiff is not the sole, absolute
and exclusive owner of suit property, it is not correct to say
that the plaintiff's vendor Arjunan was in possession of suit
property for over 30 years and it was a further plea of defendant
that in 1983 itself patta was granted in respect of suit property
in favour of one Perumal who is none other than the plaintiff's
vendor Arjunan's brother. In sum and substance, defendant
pl eaded that the plaintiff has no right over the suit property
and that the defendant is taking necessary steps to challenge the
sarne. This is articulated in Paragraph No.3 of witten
st at erment .

4. After full contest, trial Court decreed the suit vide
judgnment and decree dated 23.07.2018. To be noted, full contest
i ncludes exam nation of three wtnesses each on the side of
plaintiff and defendant, 9 exhibits on the side of plaintiff were
marked nanely, Ex.Al to Ex.A9, 2 exhibits on the side of
def endant were nmarked nanely, Ex.Bl & Ex.B2 and 2 Court exhibits
were marked being Ex.Cl & Ex.C2 i.e., Advocate Conmm ssioner's
report and rough plan respectively.

5. Defendant carried the nmatter by way of a regular First
Appeal under Section 96 of 'The Code of Civil Procedure, 1908
["CPC for brevity] vide A S. No.29 of 2018 to the 'Subordinate
Judge's Court at Madurantakami [hereinafter 'First Appellate
Court' for the sake of convenience and clarity]. After full
contest, the First Appellate Court dism ssed the appeal in and by
judgnment and decree dated 07.10.2020 confirm ng the judgnent and
decree granted by the trial Court.

6. M . A Bal asi ngh Ramanuj am | earned counsel for
appel  ant, notw t hstandi ng very many grounds raised in nenorandum
of grounds of appeal and notw thstanding five questions set out
in the nenorandum of grounds of appeal which according to
appellant are substantial questions of l|aw, nade focussed
subm ssions on two points. The sunmation of these two points are
as foll ows:

(a) Wien title of plaintiff is under a cloud,
the trial Court and the First Appellate Court ought
not to have granted injunction qua possession of the
suit property.

(b) The report of Advocate Conm ssioner is in
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favour of defendant and therefore the plaintiff
shoul d have been non-suited.

7. This Court carefully considered the subm ssions of
| earned counsel for appellant. In a suit for bare injunction,
the pivotal point is whether the plaintiff was in possession of
suit property on the date of filing of the suit and in this case
09.04.2012 is the date of presentation of plaint which has
al ready been nentioned supra. Both the Courts bel ow have franed
a specific issue in this regard and have answered the sane in
favour of plaintiff by appreciating all the docunentary and ora
evi dence before it. Wth regard to trial Court, as many as three
i ssues are framed and the sane are captured in Paragraph No.6 of
the judgenent of trial Court which reads as foll ows:

"1l. Whether the plaintiff is in possession and
enjoynent of the suit property?

2. Whether the plaintiff is entitled for the
relief of permanent injunction as sought for?

3. To what other relief is the plaintiff
entitled for?

8. From a perusal of the above three issues, it cones to
light that the pivotal issue is issue No.l. This issue No.1 has
been neatly answered in favour of plaintiff and nost relevant
portions of judgnment of the trial Court in this regard read as
fol | ows:

[ On perusal of Exhibit A-5, the
patta No.42, stands in the nanme of one Sundara
Moorthy, whereas the recitals of Exhibit B-1 stated
that the patta No.44, stands in the nane of one
Chel l amuthu and after the said Chellanuthu, the same
stands in the nanme of Perumal bearing Patta No.42. On
perusal of Exhibit A-7, the patta No.44 stands in the

name of one Chellanmuthu S/ o.Kunuzhiya Gounder. The
said patta No.44, at present stands in the nane of
Var adhan, t he Def endant her ei n t hr ough RPT
No. 1454/ 2013. The defendant herein set out the
defence that the patta No.42 stands in the nane of
Per umal . To prove the sane the Defendant has not

chosen to file any docunents. On the other hand the
plaintiff herein had filed the Exhibit A-3, the patta
stands in the nanme of Arjunan, the plaintiff's vendor.
Adm ttedly, the patta is not a title docunent, the
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sanme is given for assessing the paynent of the tax and
also for identifying the possession and enjoynent of
the property. The plaintiff's vendor during the year
1983 itself obtained the gramanatham patta in his nane
and thereby he is in the possession and enjoynent of
the sane. After which he sold the property to the
plaintiff for wvalid sale consideration. Thr ough
Exhibits A-2, A3, A5 A6 and A7, the plaintiff
herein proved his absolute possession and enjoynent
over the suit property. In view of the above, this
Court cones to the conclusion that the plaintiff is in
the absolute possession and enjoynent of the suit
property. Thereby this issue is answered in favour of
the plaintiff.’
(underlining now made in this order for the purpose of
suppl yi ng enphasi s, highlighting and for ease of reference)

9. Likew se, the First Appellate Court, adhering to Order
XLI Rule 31 CPC has franed three points for determ nation and the
sane are captured in Paragraph No.1ll1 of judgenent of First
Appel l ate Court which reads as foll ows:
"11. Points for Consideration:
Heard both side argunments. This Appellate
Court franmed the follow ng points for consideration.
(i) Whether the trial Court's finding that the
plaintiff has proved the possession and enjoynent of
the suit property is proper?
(i1) Whether the finding of the trial Court's
that the respondent/plaintiff is entitled to the
relief of permanent injunction is correct?
(iii) Whether the appeal is to be all owed?

10. From a perusal of paragraph No.11 of judgenent of
First Appellate Court it becones clear that the first point for
determination is nost relevant. This point has been answered by
the First Appellate Court and nost relevant paragraphs are sub-
paragraph (m and (n) of paragraph No.13 of judgenent of First
Appel  ate Court which read as foll ows:
"13(m Further, the encunbrance certificate
Ex.A-9 have disclosed the sale transaction of
plaintiff, and Ex.B-1 disclosed that the defendant
also got sale deed in his nanme for the suit
properties, therefore, the plaintiff has proved that
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the defendant has attenpted to interfere with the
peaceful possession of the suit property by the way of
Ex.B-1, hence, if the injunction is not granted to the
plaintiff, irreparable loss wll be caused to the
plaintiff.

13(n) It is to be noted that the trial Court
has di scussed the above facts elaborately and cane to
the conclusion that the plaintiff has proved his case
and the defendant has failed to resist the case
successful ly. As di scussed above, this Court is of
the opinion that the decision of the trial Court found
with reason, hence, this Court is not inclined to
interfere with the decision of the ¢trial Court.
Accordingly, answered to the Point No.1 & 2.'

11. One other fact though not argued but noticed by this
Court is, in the First Appellate Court, the appellant has taken
out an application inter-alia under Order XLI Rule 27 of CPC for
addi ti onal evidence. This was taken on file as I.A No.1 of 2019.
The First Appellate Court has respectfully followed the law laid
dowmn by Hon'ble Supreme Court in Sivaji Rao case being
[ Shivajirao N |langekar Patil Vs. ©Mahesh Madhav Gosavi [AIR 1987
SC 294], wherein it was held that with regard to additional
evi dence under Order XLI Rule 27 CPC, a person nmaking such plea
for additional evidence at the appellate stage should be able to
establish that the additional evidence could not be adduced
inspite of best efforts at the first instance and nore
inmportantly, it was held that such additional evidence nust be
relevant for the determnation of issue. The First Appellate
Court, has considered |.A No.1 of 2019 and has cone to the
conclusion that the evidence sought to be brought as additiona
evidence is not relevant for deciding the issue between the
parties and is negatived this under Oder XLI Rule 27 and the
same has attained finality. A perusal of the |ist of docunents
sought to be brought in brings to light that the First Appellate
Court is certainly not in error in negativing the order XLI Rule
27 plea as they are far fromthe crux of the lis and certainly
not cli nching.

12. This Court remnds itself of Kanailal principle laid
dowmn by Hon'ble Suprene Court in Kanailal and OQhers Vs. Ram
Chandra Singh and O hers reported in (2018) 13 SCC 715 and this
Court deens it appropriate to read the sanme in conjunction with
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Kirpa Ram principle laid down by Hon'ble Supreme Court in Kirpa
Ram Vs. Surendra Deo Gaur and others reported in 2020 SCC Online
SC 935. To be noted, Kanail al principle is to the effect that
principles underlying Order XLI Rule 31 CPC stand tel escoped into
a Section 100 CPC legal drill and Kirpa Ram principle is to the
effect that a Second Appeal Court can dism ss a second appeal at
the admission stage itself wthout fornulating a substantial
question of law if no substantial question of law arises. On a
conjoint and conbined reading of Kanai |l al and Kirpa Ram
principles, this Court deens it appropriate to set out two points
for determnation in the captioned Second Appeal and the same are
as foll ows:

(1) Wiether there is any error in the
concurrent findings returned by the two Courts bel ow
regarding the factum of plaintiff being in possession
of suit property?

(2) Wiether any substantial question of |[|aw
arises on facts, findings and trajectory the matter
has taken?

13. This Court remnds itself about what the expression
"substantial question of law occurring in Section 100 CPC neans.
This expression 'substantial question of Jlaw occurring in
Section 100 CPC has not been defined in CPC, but has been
explained in a long line of authorities conmencing from
Ri mmal apudi Subba Rao case [R mmlapudi Subba Rao Vs. Noony
Veeraju and others reported in AIR 1951 Mad 969 (FB)] to Santosh
Hazari's case [Santosh Hazari Vs. Purushottam Tiwari reported in
(2001) 3 SCC 179]. This R mual apudi principle has been
subsequently approved by a Constitution Bench of Hon' ble Suprene
Court in Sir Chunilal V. Mehta Vs. Century Spinning and
Manufacturing Co. Ltd. reported in AIR 1962 SC 1314. Thereafter
in Santosh Hazari case being Santosh Hazari Vs. Purushottam
Tiwari reported in (2001) 3 SCC 179, the view taken in Chunila
Mehta's case, affirmng the view taken by Full Bench of this, was
reiterated. Relevant paragraphs of Chunilal Mhta's case and
Santosh Hazari's case are paragraph Nos.6 & 12 respectively,
whi ch read as foll ows:

" Paragraph No.6 of Chunilal Mehta's case:

6. W are in general agreenment with the view
taken by the Madras H gh Court and we think that
while the view taken by the Bonbay H gh Court is
rather narrow the one taken by the fornmer H gh Court
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of Nagpur is too wde. The proper test for
determ ning whether a question of law raised in the
case is substantial would, in our opinion, be whether
it is of general public inportance or whether if
directly and substantially affects the rights of the
parties and if so whether it is either an open
guestion in the sense that it is not finally settled
by this Court or by the Privy Council or by the
Federal Court or is not free fromdifficulty or calls
for discussion of alternative views. If the question
is settled by the highest court or the general
principles to be applied in determning the question
are well settled and there is a nmere question of
applying those principles or that the plea raised is
pal pably absurd the question would not be a
substanti al question of |aw'

Par agraph No. 12 of Sant osh Hazari's case:

12. The phrase “substantial question of |aw’,
as occurring in the amended Section 100 is not

defined in the Code. The word substantial, as
qualifying “question of |aw’, neans — of having
subst ance, essenti al , real , of sound wor t h,

i mportant or considerable. It is to be understood as
sonething in contradistinction with —technical, of
no substance or consequence, or academc nerely.
However, it is clear that the legislature has chosen
not to qualify the scope of “substantial question of
law’ by suffixing the words “of general inportance”
as has been done in many other provisions such as
Section 109 of the Code or Article 133(1)(a) of the
Constitution. The substantial question of I|aw on
which a second appeal shall be heard need not
necessarily be a substantial question of |aw of
general inportance. In GQuran Ditta v. T. Ram Ditta
[AFR 1928 PC 172 : 55 |IA 235 , the phrase
“substantial question of law as it was enployed in
the last clause of the then existing Section 110 CPC
(since omtted by the Amendnent Act, 1973) cane up
for consideration and their Lordships held that it
did not nean a substantial question of genera
i nportance but a substantial question of |aw which
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was involved in the case as between the parties. In
Sir Chunilal V. Mehta & Sons Ltd. v. Century Spg.
and Mg. Co. Ltd. [AIR 1962 SC 1314 : 1962 Supp (3)
SCR 549] the Constitution Bench expressed agreenent
with the followi ng view taken by a Full Bench of the
Madras H gh Court in R mmal apudi Subba Rao v. Noony
Veeraju [ILR 1952 Mad 264 : AIR 1951 Mad 969]
“[When a question of law is fairly arguable
where there is room for difference of opinion
on it or where the Court thought it necessary
to deal with that question at sone |ength and
di scuss alternative views, then the question
woul d be a substantial question of law. On the
other hand if the question was practically
covered by the decision of the highest court
or if the general principles to be applied in
determining the question are well settled and
the only question was of applying those
principles to the particular facts of the case
it would not be a substantial question of
l aw. ”
and laid down the follow ng test as proper test, for
determ ning whether a question of law raised in the
case i s substanti al
“The proper test for determning whether a
question of law raised in the <case is
substantial would, in our opinion, be whether
it is of general public inportance or whether
it directly and substantially affects the
rights of the parties and if so whether it is
either an open question in the sense that it
is not finally settled by this Court or by the
Privy Council or by the Federal Court or is
not free from difficulty or calls for
di scussion of alternative views. If the
question is settled by the highest court or
the general principles to be applied in
determning the question are well settled and
there is a nere question of applying those
principles or that the plea raised is pal pably
absurd the question would not be a substanti al
question of law "'
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14. In the light of the narrative thus far, if the
expression 'substantial question of law occurring in Section 100
of CPC is applied to the case on hand, this Court finds that no
substantial question of |aw arises in the case on hand as nothing
debatable, res integra or nothing touching upon disregarding of
settled position of |law arises in instant case. It is also clear
fromthe narrative thus far, discussion and di spositive reasoning
that there is nothing denonstrable qua errors regarding factua
findi ngs about possession much |less serious errors leading to
substantial question of law warranting interference in concurrent
factual findings returned by the Courts below that the plaintiff
IS not in possession of the suit property.

15. As both points for determ nation set out supra stand
answered against the appellant, as an inevitable sequitur the
capti oned Second Appeal is dismssed at the adm ssion stage on
the ground that no substantial question/s of Ilaw arise/s.
Consequently, CMP is dismssed. OnMng to the nature of the
matter and nature of the subm ssions nade before this Court,
there shall be no order as to costs.

Sd/ -
Assi stant Regi strar

/'l True Copy//

Sub Assi stant Registrar

To

1. The Subordi nate Judge,
Sub- Court,
Madur ant akam

2. The District Minsif
District Munsif Court
Madur ant akam

+lcc to M. A Bala Sing Ramanuj am Advocate, S.R No.25232
S. A. No. 388 of 2021

VBM CO)
SB( 22/ 10/ 2021)
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