IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 26. 03. 2021
CORAM
THE HONOURABLE Ms. JUSTI CE V. M VELUNVANI

C. M A NO 1229 OF 2021
AND
C. M P.NO 6214 OF 2021

The Managi ng Director,

Tam | Nadu State Transport Corporation,
(Kancheepuram Di vi si on),

Vi |l upuram

Appel | ant / Respondent

Vs.
M nor. Raghul

Respondent/ Petiti oner
(Represented by his Father, Elunalai)

Prayer: This G vil Mscellaneous Appeal is filed under Section
173 of the Mdtor Vehicles Act, 1988, against the Judgnent and
Decree dated 13.02.2018 made in MC O P.No.797 of 2017 on the
file of the Mdtor Accidents Cains Tribunal, Principal Special
Judge, Special Court under E.C. & NDPS Act, Chennai.

For Appellant : M.K J.Sivakumar

JUDGMENT
The matter is heard through “Video Conferencing/Hybrid node”.
2. This Gvil Mscellaneous Appeal has been filed to set
aside the award dated 13.02.2018 nmade in MC. O P.No. 797 of 2017
on the file of the Mtor Accidents Cains Tribunal, Principal

Speci al Judge, Special Court under E.C. & NDPS Act, Chennai.

3. The appellant is the respondent in MC O P.No.797 of
2017 on the file of the WMtor Accidents dains Tribunal,
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Principal Special Judge, Special Court under E.C. & NDPS Act,
Chennai. The respondent filed the above said claim petition
claimng a sum of Rs.30,00,6000/- as conpensation for the
injuries sustained by him in the accident that took place on
07.11. 2016.

4. According to respondent, on 07.11.2016 at about 08.45

hours, while he was traveling as pillion rider in the notorcycle
beari ng Registration No. TN 20 AX 3632 from East to West on the
Utiranerur - Vandawash Miin Road, opposite to El umalayan

Kal yana Mandapam Mananbat hi, Uthiranerur Taluk, the driver of
the bearing Registration No. TN 21 N 1651 bel ongi ng to appell ant -
Transport Corporation, drove the same in a rash and negligent
manner from the opposite direction endangering public safety,
camne to the wong side of the road and dashed against the
notorcycle in which the respondent was traveling as pillion
rider and caused the accident. In the accident, the respondent
sustained multifarious fractures and injuries. Therefore, he
filed the said claim petition claimng a sum of Rs. 30,00, 000/ -
as conpensation for the injuries sustained by him against the
appel I ant - Transport Cor porati on.

5. The appellant-Transport Corporation filed counter
statenment and denied all the avernents nmade by the respondent.
According to the appellant, the driver of the bus belonging to
appellant was driving the sanme at a noderate speed by observing
the traffic rules from Kancheepuram Bus Stand to Al andur. At
about 08.45 A M, while driving near Elumalayan Kalyana
Mandapam  Mananbathi, the rider of the notorcycle bearing
Registration No. TN 20 AX 3632 in which the respondent was
traveling as pillion rider, wthout noticing the vehicles which
was comng in the opposite direction, overtook the Adithya
School vehicle, that was stopped for boarding the schoo
students and dashed on the front right side of the bus bel ongi ng
to appellant-Transport Corporation and invited the accident.

Both the rider and pillion rider of the notorcycle were mnors
only aged 16 years at the tine of accident and they were not
wearing helnet at the tinme of accident. In the accident, the
rider of the notorcycle died on the spot and the pillion rider

sustained injuries. The rider of the notorcycle was not
possessing valid driving license at the time of accident. There
was no negligence on the part of the driver of the bus and the
accident has occurred only due to the negligence on the part of
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the rider of the notorcycle. Hence, the appellant is not |iable
to pay any conpensation to the respondent. The owner and insurer
of the notorcycle bearing Registration No. TN 20 AX 3632 have to
be inpleaded as necessary parties in the claim petition. The
respondent has to produce the insurance policy and Registration
Certificate of t he not orcycl e. The appel | ant - Transport
Corporation denied the age, nature of injuries, disability and
period of treatnent taken by the respondent. The quantum of
conpensation clained by respondent is excessive and prayed for
di sm ssal of the claimpetition.

6. Before the Tribunal, the father of the respondent viz.,
C.Elunal ai was examned as P.W1, one Sekar, eyewitness to the
accident was examned as P.W2 and Dr. Amarnath was exam ned as
P.W3 and 10 docunents were marked as Exs.Pl1 to P10. The
appel  ant- Transport Corporation exam ned the driver of the bus
as RW1 and nmarked two phot ographs as Exs. Rl & R2.

7. The Tribunal, considering the pleadings, oral and
docunentary evidence, held that the accident occurred due to
rash and negligent driving by the driver of the bus belonging to
appel l ant-Transport Corporation and directed the appellant to
pay a sumof Rs.7,75,800/- as conpensation to the respondent.

8. To set aside the award dated 13.02.2018 nmade in
M C. O P.No. 797 of 2017, the appellant-Transport Corporation has
conme out with the present appeal.

9. The learned counsel appearing for the appellant
contended that the Tribunal ought not to have held that nere
registering of F.1.R 1is nore enough for fixing negligence on
the part of the driver of the bus. The Tribunal erroneously
fi xed negligence on the driver of the bus nerely relying on the
F.1.R It is well settled that negligence cannot be fixed
relying on the F.I1.R or judgnents of the Crimnal Court. The
Tribunal has to independently consider the evidence let in
before it. The Tribunal failed to consider the evidence of
R W1, who is the driver of the bus. The respondent failed to
prove his age, avocation and inconme. In the absence of any
material evidence with regard to avocation and incone, a sum of
Rs. 7,000/ - per nonth fixed by the Tribunal as notional incone of
the respondent is excessive. The Tribunal ought not to have
taken the percentage of partial permanent disability of the
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respondent at 40% as the same is on the higher side. The anobunts
awarded by the Tribunal towards permanent disability, |oss of

anenities, loss of participation in sports and ganmes are
excessive and prayed for setting aside the award passed by the
Tri bunal .

10. Heard the | earned counsel appearing for the appell ant-
Transport Corporation and perused the entire materials on

record.

11.1t is the case of the respondent that while he was
traveling as pillion rider in the notorcycle Dbearing
Registration No.TN 20 AX 3632 from East to Wst on the
Utiranerur - Vandawash Miin Road, opposite to El umalayan

Kal yana Mandapam Mananbat hi, Uthiranerur Taluk, the driver of
the bearing Registration No. TN 21 N 1651 bel onging to appell ant -
Transport Corporation, drove the same in a rash and negligent
manner from the opposite direction endangering public safety,
cane to the wong side of the road and dashed against the
notorcycle in which the respondent was traveling as pillion
rider and caused the accident. To prove the said contention, the
father of the respondent viz., C Elumalai was exam ned as P. W1,
one Sekar, eyewitness to the accident was exam ned as P.W2 and
marked F.1. R, as Ex.Pl, which was registered against the driver
of the bus and other docunments. On the other hand, it is the
case of the appellant-Transport Corporation that while the
driver of the bus was driving the sanme near Elumal ayan Kal yana
Mandapam  Mananbathi, the rider of the notorcycle bearing
Registration No. TN 20 AX 3632 in which the respondent was
traveling as pillion rider, wthout noticing the vehicles which
was comng in the opposite direction, overtook the Adithya
School vehicle, that was stopped for boarding the schoo

students and dashed on the front right side of the bus bel onging
to appellant-Transport Corporation and invited the accident. To
prove the said contention, the driver of the bus was exam ned as
RW1. RW1 is an interested wtness and the appellant has not
exam ned any other independent wtness to prove that the
accident has occurred only due to the negligence on the part of
the rider of the notorcycle. Further, R W1 or the appellant has
not filed any objection to F.1.R, which was regi stered agai nst
the driver of the bus and not |odged any conplaint against the
rider of the notorcycle and also not proved by acceptable
evidence that the rider and pillion rider were not wearing
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helnet at the time of accident. The Tribunal considering the
evidence of P.W1, P.W2, R W1 and contents of Ex.Pl/F.|I.R,
which was registered against the driver of the bus and failure
on the part of the appellant for not |odging any conplaint
against the rider of the notorcycle and not filing any objection
to F.1.R, held that the accident has occurred only due to rash
and negligent driving by the driver of the bus belonging to
appel I ant - Transport Corporation. There is no error in the said
finding of the Tribunal warranting interference by this Court.

12. As far as quantum of conpensation is concerned, it is
the case of the respondent that in the accident he sustained
mul ti pl e conpound and communited fracture in the mddle of right
|l eg thigh bone for which plate & screws fixed. Fracture in both
hands wrist, severe injury in the left eye leading to blurred
vision, severe injury in the forehead |eading to concussion of
brain and blood clotting, dislocation of bone and nerve injury
in left leg knee, multiple internal & external injuries all over
the body. To prove the nature of injuries and disability
suffered by him he examned Dr. Amarnath as P.W3. P.W 3/ Doctor
exam ned the respondent and certified that he suffered 45%
disability and issued Ex.P9/disability «certificate to that
effect. P.W2/Doctor further deposed that the respondent is not
able to work freely, his hip novenent is reduced and he cannot
squat, wist bones were crushed and the wist were nalunited.
The Tribunal considering the evidence of P.W3/Doctor and
Ex.P9/disability certificate, fixed the percentage of disability
of the respondent at 40% and awarded a sum of Rs.1, 00, 000/-
(Rs.2,500/- X 40% of disability) for 40% disability at the rate
of Rs.2,500/- per percentage of disability and the sane is not
excessive. It is the further case of the respondent that at the
time of accident, he was aged 17 years studying Xl standard at
Mananbat hi Hi gher Secondary School , Ut hi r aner ur Tal uk,
Kancheepuram District. The Tribunal considering the evidence of
P. W3/ Doctor and the age of the respondent, fixed the |oss of
earning capacity of the respondent at 40% and awarded a sum of
Rs. 6, 04,800/ - for | oss  of earning capacity by adopting
multiplier nmethod and the sanme is not excessive. From the
materials on record, it is seen that imediately after the
accident, the respondent was given first aid treatnent at
Government Hospital, Chengal pet and thereafter he was shifted to
Governnent  Cener al Hospital, Chennai, where he has taken
t reat ment as i npati ent from 07.11.2016 to 01.12. 2016.
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Considering the nature of injuries, period of treatnent taken
age and disability suffered by the respondent, the anounts
awarded by the Tribunal under other heads are not excessive
warranting interference by this Court.

13.In the result, this Cvil Mscellaneous Appeal is
di sm ssed and a sum of Rs.7,75,800/- awarded by the Tribunal as
conpensation to the respondent, along with interest and costs is
confirmed. The appellant-Transport Corporation is directed to
deposit the award anobunt along with interest and costs, less the
anount if any already deposited, within a period of twelve weeks
from the date of receipt of a copy of this judgnent to the
credit of MC OP.No.797 of 2017 on the file of the WMdtor
Accidents Cdains Tribunal, Principal Special Judge, Special
Court under E.C. & NDPS Act, Chennai. On such deposit nade by
the appellant, the Tribunal is directed to deposit the said
anount in any one of the Nationalized Banks, till the mnor
respondent attains majority. On such deposit, the father of the
m nor respondent, viz., C Elumalai, is permtted to withdraw the
accrued interest once in three nonths for the welfare of the
m nor respondent. Consequently, the connected M scell aneous
Petition is closed. No costs.

Sd/ -
Assi stant Regi strar(J)

/'l True Copy //

Sub Assistant Registrar
kr k

To

1. The Principal Special Judge,
Mot or Acci dents O ains Tribunal
Speci al Court under E. C. & NDPS Act,

Chennai .
2. The Section Oficer,
VR Secti on,

Hi gh Court, Madras.
+1lcc to M. K. J. Sivakunar, Advocate, S.R No.20016
C. M A No. 1229 of 2021
AK- 11 (CO
RLP(11/11/2021)

https://hcservices.ecourts.gov.in/hcservices/



