IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 22.03. 2021
CORAM
THE HONOURABLE MS. JUSTI CE V. M VELUNVANI
C. M A No. 1623 of 2020
and

C. M P. No. 11926 of 2020
The New I ndia Assurance Conpany Linted,
Having its Branch O fice at

No. 20- B, Erode to Kangayam Mai n Road,
Aval poondur ai Modakkuri chi Tal uk,

Erode District — 638 115. .. Appellant / 3¢ Respondent
Vs.

1. V. Chi nnat hanbi .. 1st Respondent/d ai mant

2. A.Ni di sh

3. R A Baby .. Respondents 2 & 3/ Respondents 1 & 2

(R2 and R3 were set exparte in
| oner Court. Hence, notice to them
is dispensed wth)

Prayer: This Civil Mscellaneous Appeal is filed under Section
173 of the Mtor Vehicles Act, 1988, against the Judgnent and
Decree dated 20.11.2019 made in MC O P.No.665 of 2018 on the
file of the Motor Accidents Clains Tribunal, Special Sub Court,
Er ode.

For Appel | ant . M.R Si vakunmar

For R1 : M.S P.VYuaraj

JUDGMENT
The matter is heard through “Video Conferencing/Hybrid node”.
2. This Cvil Mscellaneous Appeal has been filed to set

aside the award dated 20.11.2019 nade in MC. O P. No. 665 of 2018

https://hcservices.ecourts.gov.in/hcservices/



on the file of the Mdtor Accidents Cains Tribunal, Special Sub
Court, Erode.

3. The appellant is the 379 respondent in M C O P. No. 665 of
2018 on the file of the Mdtor Accidents Cains Tribunal, Special
Sub Court, Erode. The 1st respondent filed the said claim
petition, claimng a sum of Rs.25,00,000/- as conpensation for
the injuries sustained by himin the accident that took place on
12. 08. 2018.

4. According to 1st respondent, on 12.08.2018 at about
09.30 AM, while he was riding the bicycle on the left side of
the Vellode — Chenninmalai road from North to South near V.A O
Ofice, the driver of the car bearing Registration No.TN 33 BA
8100 owned by 3¢ respondent, drove the car in a rash and
negl i gent manner from the opposite direction and dashed agai nst
the bicycle driven by the 1st respondent and caused the accident.
In the accident, the 1st respondent fell down and sustained
nmul ti pl e bone fractures and grievous injuries. Therefore, the 1st
respondent filed the said claim petition claimng a sum of
Rs. 25, 00, 000/ - as conpensation against the respondents 2, 3 and
appel | ant - I nsurance Conpany, being the driver, owner and insurer
of the car respectively.

5. The Tribunal considering the pleadings, oral and
docunentary evidence held that the accident occurred due to rash
and negligent driving by the driver of the car owned by 3
respondent and directed the appellant to pay a sum of
Rs. 18, 80, 000/ - as conpensation to the 1st respondent.

6.To set aside the award dated 20.11.2019 nmade in
M C. O P. No. 665 of 2018, the appellant has cone out wth the
present appeal .

7. Though the appellant has raised grounds with regard to
negligence, at the tinme of argunents, the |earned counsel
appearing for the appellant restricted his argunents only wth
regard to quantum of conpensation and contended that the tota
conpensation awarded by the Tribunal 1is highly excessive.
P. W3/ Doctor assessed 30% visual disability and P.W4/Doctor
assessed 57% parti al per manent disability. The  Tri bunal
erroneously awarded conpensation for 100% l|oss of earning
capacity by adopting nultiplier method. In the absence of any
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docunment to prove the avocation and incone, a sum of Rs.9, 000/-
per nmonth fixed by the Tribunal is on the higher side. The 1st
respondent has not proved that he suffered functional disability
or lost his earning capacity or his incone is reduced. In the
absence of any docunent to show that the 1st respondent suffered
functional disability, the nmultiplier nethod adopted by the
Tribunal is wthout nerits. The Tribunal ought not to have
awar ded conpensation for 100% | oss of earning capacity when the
1st respondent has not proved the sanme. The anounts awarded by the
Tri bunal under different heads are highly excessive and prayed
for setting aside the award passed by the Tribunal.

8.Per contra, the learned counsel appearing for the 1st
respondent contended that at the tinme of accident, the 1st
respondent was aged 55 years, working as Security at RPP
Construction Private Limted, Erode and was earning a sum of
Rs.10,000/- per nonth. 1In the accident, the 1st respondent
sust ai ned communi t ed conpound fracture frontal/bone wth
under | yi ng sub arachnoi d bl eed/ contusion, facio maxiallry injury,
right humerus neck fracture, right lower fenur fracture, right
upper tibia fracture, left eye vitreous henorrhage. P.W 3/ Doctor
exam ned the 1st respondent and certified that he suffered 30%
vi sual disability and P.W4/Doctor assessed the permanent
disability of the 1st respondent at 57% The appellant has taken
treatment in the Erode Medical Centre Hospital as inpatient from
12.08.2018 to 16.08.2018 and further at Bharani Paventhan
Mul tispeciality Hospital from 16.08.2018 to 29.08.2018. The
Tri bunal considering the nature of injuries, disability and
evidence of P.W3 & P.W4/Doctors, granted conpensation for 100%
| oss of earning capacity by adopting mnmultiplier nmethod and the
same is proper as the 1st respondent could not do the work as he
was doing earlier. The amounts awarded by the Tribunal wunder
di fferent heads are not excessive and prayed for dism ssal of the
appeal .

9.Heard the learned |earned counsel appearing for the
appellant as well as the |earned counsel appearing for the 1st
respondent and perused the entire materials on record.

10.1t is the case of the 1st respondent that in the
acci dent, he sustained conmunited conpound fracture frontal/bone
with underlying sub arachnoid bleed/contusion, facio maxiallry
injury, right hunerus neck fracture, right lower fenur fracture,
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right upper tibia fracture, left eye vitreous haenorrhage and
multiple injuries all over the body. To prove the sanme, the 1st
respondent examned P.W3 & P.W4/Doctors. P.W 3/Doctor exam ned
the 1st respondent and certified that he suffered 30% visua

disability and P. W4/ Doctor assessed the permanent disability of
the 1st respondent at 57% P.W 3/ Doctor deposed that the left eye
of the 1st respondent is disfigured and he cannot have any nor nal
Vi si on. The Tri bunal considering the nature of injuries,
disability and evidence of P.W3 & P.W4/Doctors, fixed the |oss
of earning capacity of the 1st respondent at 100% and awarded
conpensation towards loss of earning capacity by adopting
mul tiplier nmethod. The appellant disputed the disability and
contended that percentage of disability assessed by P.W3 &
P. W4/ Doctors are excessive. The appellant has not exam ned any
witness or qualified Medical Practitioner to disprove the
evidence of P.W3 & P.W4/Doctors and Exs.P20 & P2l/disability
certificates issued by them The Tribunal considering the
evidence of P.W3/Doctor that the left eye of the 1st respondent
is disfigured and he cannot have any normal vision, held that 1st
respondent suffered 100% |oss of earning capacity and adopted
mul tiplier nethod for granting conpensation for |oss of earning
capacity. From the evidence of P.W3 & P.W4/Doctors, it is seen
that the 1st respondent suffered loss of vision in left eye and
Otho Specialist exam ned the 1st respondent and certified that he
suffered 57% partial permanent disability due to fracture. P.W3
& P.W4/Doctors are the Doctors who treated the 1st respondent for
the injuries sustained by him The Tribunal considering the
evi dence  of PW3 & P.W4/Doctors, nature  of injuries,
Ex. P9/ phot ographs with regard to contention of the 1st respondent,
held that disability suffered by the 1st respondent has to be
taken as 100% and adopted nultiplier nethod. Considering the
materials in entirety, this Court is of the view that
conpensation granted by the Tribunal by adopting multiplier
met hod need not be interfered with. There is no error in the
reasoni ng of the Tribunal warranting interference by this Court.

11.1t is the contention of the 1st respondent that at the
time of accident, he was aged 55 years, working as Security at
RPP Construction Private Limted, Erode and was earning a sum of
Rs. 10, 000/ - per nonth. Except oral evidence, the 1st respondent
has not produced any docunent to prove his avocation and incone.
In the absence of any material evidence with regard to avocation
and incone, the Tribunal fixed a sum of Rs.9,000/- per nonth as
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notional inconme of the 1st respondent and awarded conpensati on.
The accident is of the year 2018 and the nonthly incone fixed by
the Tribunal is not excessive. The appellant has taken treatnent
in the Erode Medical Centre Hospital as inpatient from 12.08. 2018
to 16.08.2018 and further at Bharani Paventhan Miltispeciality
Hospital from 16.08.2018 to 29.08.2018. The 1st respondent has
underwent 5 surgeries and hence, the anmount awarded by the
Tribunal towards pain and sufferings is not excessive. The 1st
respondent has not produced any nedical records to show that he
requires future nedical expenses. In the absence of any nateria

evi dence, a sum of Rs.75,000/- awarded by the Tribunal towards
future nedical expenses is excessive and the sane is reduced to
Rs. 50,000/-. Considering the nature of injuries, disability,

treatnment taken by the 1st respondent, this Court is of the view
that the amounts awarded by the Tribunal under other heads are
not excessive and hence, the sane are hereby confirnmed. Thus, the
conpensati on awarded by the Tribunal is nodified as foll ows:

S. Descri ption Anmount awar ded Anpunt awar ded Awar d
No by Tri bunal by this Court confirmed or
(Rs) (Rs) enhanced or
gr ant ed
1. Loss of earning 11, 88, 000/ - 11, 88, 000/ - Confi r nmed
power
2. Pain and 1, 50, 000/ - 1, 50, 000/ - Confi r med
sufferings
Medi cal expenses 4, 35, 000/ - 4, 35, 000/ - Confirmed
Fut ure nedi cal 75, 000/ - 50, 000/ - Reduced
expenses
5. Attendant charges 10, 000/ - 10, 000/ - Confirnmed
6. Extra nourishnent 10, 000/ - 10, 000/ - Confi r med
7. Transportation 10, 000/ - 10, 000/ - Confirmed
8. Danmges to 2, 000/ - 2,000/ - Confi r ned
cl ot hes
Tot al Rs. 18, 80, 000/ - Rs. 18, 55,000/- Reduced by
Rs. 25, 000/ -
12.1n the result, this Cvil Mscellaneous Appeal is

partly allowed and the conpensation awarded by the Tribunal at

https://hcservices.ecourts.gov.in/hcservices/



Rs. 18, 80,000/ - is hereby reduced to Rs.18,55,000/- together wth
interest at the rate of 7.5% per annum from the date of petition
till the date of deposit. The appellant-Insurance Conpany is
directed to deposit the nodified award anmount now determ ned by
this Court along with interest and costs, |ess the anount already
deposited, if any, within a period of six weeks fromthe date of
receipt of a copy of this judgnent, to the «credit of
M C. O P. No. 665 of 2018 on the file of the Mtor Accidents C ains
Tribunal, Special Sub Court, Erode. On such deposit, the 1st
respondent is permtted to wthdraw the award anount now
determined by this Court, along with interest and costs, |less the
amount if any, already w thdrawn by maki ng necessary applications
before the Tribunal. The appell ant-I1nsurance Conpany is permtted
to withdraw the amount lying in the credit of MC O P. No. 665 of
2018, if the award anmount has already been deposited by them
Consequently the connected M scell aneous Petition is closed. No

costs.
Sd/ -
Assi stant Regi strar
/| True Copy//
Sub Assistant Registrar
kr k
To

The Speci al Subordi nate Judge,
Mot or Accidents C ains Tribunal,
Er ode.

Copy To:

The Section Oficer,
VR Section, H gh Court, Madras.

+lcc to M.S.P.Yuvaraj, Advocate, S.R No.18952
+1cc to M. R Sivakumar, Advocate, S.R No. 18539

C. M A No. 1623 of 2020

SSI (CO)
SB( 16/ 09/ 2021)
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