IN THE H GH COURT OF JUDI CATURE AT MADRAS
Dated : 09.04. 2021
CORAM
THE HONOURABLE MR, JUSTI CE M SUNDAR

S. A. No. 345 of 2021
and
C. M P. No. 6576 of 2021

Mur ugan .. Appellant / Plaintiff
Vs.
Puni t havat hi .. Respondent / Sol e Def endant

Second Appeal under Section 100 of CPC to set aside the
judgenent and decree dated 30.11.2020 in A S.No.18 of 2017 on the
file of the |earned Subordinate Judge, Panruti partly allow ng
and nodifying the judgnent and decree dated 17.04.2017 in
O S. No. 155 of 2013 on the file of the learned District Minsif,
Panruti .

For Appellants : M. B.Prashanth Nadar aj

JUDGMENT

In less than three nonths from now this litigation would
turn 8 or in other words, in less than three nonths fromnow this
litigation wll becone an eight year old litigation as it
commenced when a plaint was presented on 03.07.2013 in the
"District Munsift Court, Panruti' (hereinafter '"trial Court' for
the sake of brevity) by one Mirugan, son of Rathinasany, who is

the appellant before this Court. This plaint presented on
03.07. 2013 was taken on file by the trial Court as O S. No.155 of
2013.

2. The suit property is 51 cents of agricultural property
described as two itens of agricultural |ands conprised in various
survey nunbers in Silanbi nat hanpettai village situate within the
Kul I anchavadi sub-regi stration district and Cuddal ore
Regi stration District. This 51 cents of agricultural property
shall from hereon be referred to as 'suit property' for the sake
of convenience and clarity. O S. No. 155 of 2013 was laid with a
prayer for specific performance qua conveyance of suit property
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and this prayer was predicated on an agreenent to sell dated

16.07.2012 (Ex.Pl1) before the trial Court. Tot al sal e
consideration is Rs.1,00,000/-. 70% of the sanme, nanely
Rs. 70, 000/ - had been paid as advance and the bal ance Rs. 30, 000/ -
was to be paid within one nonth from the date of Ex.Al, is

| earned counsel's say. Alleging that the proposed vendor has not
performed her obligations under Ex.Al, after issuing a notice
dated 11.06.2013 (Ex.A2) this specific performance suit was laid
on 03.07.2013.

3. The lone defendant in the suit entered appearance and
conpleted pleadings by filing a witten statenment. The sheet
anchor pl eading of the defendant in resisting the suit is that it
is a loan transaction (not an agreenent to sell), the suit
property is wrth Rs.5,00,000/-, no one would agree to sell it
for Rs.1,00,000/- and the suit property was given only as
security for the |l oan transaction.

4. Trial Court, on the basis of aforenentioned rival
pl eadi ngs, franed three issues, which have been captured in
Paragraph 4 of the trial Court judgnent and the sanme read as
fol | ows:

"1sTam STURLUESL 2 ETmLILTETST QENNSSESHST?

2. angl Garflerer  gmpms  HyoMIs  UPSIIL  SGSES
SO BEHSSEHHST?

3. anglBE Skl @7 UNSTTmST eTerar?’

5. Before the trial Court, there was oral and docunentary

evi dence on both sides. Plaintiff examned hinself as PW and
one Kannan was exam ned as PW. Sol e def endant exam ned hi nsel f
as DW and one Devarasu was exam ned as DW. On the side of

plaintiff, three exhibits, nanmely Exs.Al to A3 were marked and on
the side of defendant one exhibit, nanely Ex.Bl was narked.

6. Before this Court proceeds further it is necessary to
record that the plaintiff had nade an alternate prayer for
return/refund of what according to the plaintiff, is advance. It
is deenmed appropriate to capture and reproduce the prayer in the
plaint. It reads as foll ows:

"VI. The plaintiff therefore prays that the
Court may be pl eased to--

|. pass a decree for specific performance of the
agreenent by directing the defendant to execute the sale
deed in favour of the plaintiff within a tinme to be
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stipulated by the Court and on his failure, the Court
itself may be pleased to execute the sanme and ;
Al ternatively
1. Pass a decree for refund of advance anount
of Rs.78,350.00 with subsequent interest at the rate of

12% p.a fromthe date of plaint till realisation and,
[11. Award costs and,
V. G ant appropriate reliefs in t he

ci rcunst ances of the case.'

7. After full contest, trial Court decreed the suit qua
first linmb i.e., trial Court decreed the suit qua specific
per f or mance prayer. The sol e defendant before the trial Court,
carried the matter in appeal by way of a regular first appeal
under Section 96 of 'The Code of Civil Procedure, 1908 ('CPC
for the sake of brevity) vide A S. No.18 of 2017 on the file of
' Subordi nate Judges Court, Panruti' (hereinafter 'first Appellate
Court' for the sake of brevity). After full contest, the first
Appel late Court in and by a judgnment and decree dated 30.11.2020
partly allowed the appeal. Wien this Court says that first
Appel late Court partly allowed the appeal it is nade clear that
the first Appellate Court chose to grant the alternate prayer of
refund i.e., the second |linb and the specific perfornmance prayer
decreed by the trial Court was set aside. Therefore, the first
Appel l ate Court partly all owed the appeal.

8. M.B.Prashanth Nadaraj, |earned counsel on record for
sol e appellant submtted that trial Court had granted the relief
of specific performance to the plaintiff after appreciation of
evi dence before it and the first Appellate Court erred in partly
allowing or in other words nodifying the decree of the trial
Court. Furthering his argunent in this direction, |earned counsel
for appellant submtted that it is no doubt open to the defendant
to take the plea that it is a |oan transaction, but the defendant
should be able to discharge the onus and establish before Court
that it is in fact a loan transaction and not an agreenent to
sel | . There is no difficulty in accepting this proposition.
Thereafter, |earned counsel drew the attention of this Court to
par agraph 26 of the judgnment of the first Appellate Court and he
submtted that first Appellate Court having accepted the |ega
proposition that onus of proof is on the defendants ought not to
have disturbed the trial Court finding wthout adequate reasons
particul arly when there has been evidence pertaining to aninosity
besi des exam nation of attesting w tnesses.
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9. Learned counsel, adverting to the nenorandum of
grounds of appeal, notwi thstanding very nmany grounds and
notwi t hstandi ng four questions bei ng proposed as substanti al
guestions of |aw projected and pivoted his argunents on question
(b) which reads as foll ows:

"b. Wether the First Appellate Court has
rightly adjudged and ascertained the burdens of proof
in the present matter when the Respondent herein has
pl eaded agai nst the contents of a registered instrunent
of conveyance?'

10. This Court remains itself about Kanailal principle
being legal principle laid down by Hon'ble Supreme Court in
Kanai |l al and Qthers Vs. Ram Chandra Singh and Ot hers reported in
(2018) 13 SCC 715 and Kirpa Ram case being principle |aid down by
Hon' ble Supreme Court in Kirpa Ram Vs. Surendra Deo Gaur and
others reported in 2020 SCC Online SC 935. In Kanailal case
Hon' bl e Suprenme Court has held that the rigour of Order XLI Rule
31 CPC cannot be given a go by in Section 100 CPC legal drill.
In Kirpa Ram case Hon' ble Supreme Court has reiterated the
position that if a 'substantial question of Ilaw ('SQ"' for
brevity) does not arise, a second appeal under Section 100 CPC
can be dismssed at the admi ssion stage without fornulating a
SQL. Readi ng these two principles together this Court deens it
appropriate to set out that the points for determnation in the
i nstant second appeal are a) whether the first Appellate Court,
was right in partly allow ng the appeal after accepting the |egal
proposition that the onus is on the defendant who pleaded that it
is a loan transaction and not a agreenent to sell; and b) whether
any substantial question of law arises in the case on hand.

11. Wth regard to the first point for consideration, the
answer lies in the judgnent of the First Appellate Court itself.
Learned counsel, as alluded to supra, drew the attention of this
Court to paragraph 26 of the judgnent of the first Appellate
Court, but in the very next paragraph i.e., paragraph 27, the
first Appellate Court has clearly nentioned that the granting of

specific performance is a discretionary relief. In this regard,
the point that is of significance is, first Appellate Court
exerci sing power under Section 96 CPCis a Court of fact. Being
a Court of fact, specific performance is certainly a

di scretionary equitable renmedy qua first Appellate Court also.
In this view of the matter, the fact that 70% of the sale
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consi deration has been paid and a tine period of one year has
been set out for paying the balance of nerely 30% (Rs. 70,000/ -
+Rs.30,000/-) by itself is a point as the incubation period calls
for a convincing explanation and with regard to the value of the
land there is no contra indicia. Therefore, with regard to the
first point for consideration, this Court does not find any
infirmty in first Appellate Court interfering with the trial
Court, this is nore so as the first Appellate Court has granted
the alternate relief which has been prayed for and it is not as
if the first Appellate Court has conpletely reversed the judgnent
of the trial Court and it is not as if the plaintiff is left high
and dry wthout any renedy. It cannot be disputed in cases of
this nature that incubation period has to be explained and
therefore first Appellate Court being a Court of fact cannot be
found fault with. Though justification for incubation period was
given and though it find favour with the trial Court it does not
follow as a sequittur that it should find favour with the first
Appel l ate Court because the First Appellate Court is a Court of
fact as alluded to el sewhere in this judgnent.

12. This takes us to the second point whether any
substantial question of law arises in the case on hand. The
expression 'Substantial Question of Law occurring in Section
100 CPC has not been defined in CPC and t he
par anet ers/ determ nants which constitute that expression canme up
for consideration before a Hon'ble Full Bench of Madras High
Court way back in 1959 vide R nmlapudi Subba Rao's case
[ R mmal apudi Subba Rao Vs. Noony Veeraju And Ot hers reported in
AR 1951 Madras 969]. In R mmual apudi Subba Rao's case a Hon' ble
Full Bench of Madras H gh Court explained the expression
"Substantial Questions of Law occurring in Section 100 CPC.
This elucidation was approved by a Hon' ble Constitution Bench of
Suprene Court 10 years later in 1962 in the celebrated Chunila
Mehta's case [Sir Chunilal V.Mehta and Sons Ltd., Vs. Century
Spi nning and Manufacturing Co. Ltd., reported in AR 1962 SC
1314]. Paragraph 6 of Chunilal Mehta's case is of relevance and
the same reads as foll ows:

6. We are in general agreenment with the view
taken by the Madras H gh Court and we think that while
the view taken by the Bonbay H gh Court is rather
narrow the one taken by the fornmer H gh Court of Nagpur
Is too wde. The proper test for determ ning whether a
gquestion of law raised in the case is substantial
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would, in our opinion, be whether it is of general
public i nportance or whet her i f directly and

substanti al |
so whet her

y affects the rights of the parties and if

it is either an open question in the sense

that it is not finally settled by this Court or by the
Privy Council or by the Federal Court or is not free
fromdifficulty or calls for discussion of alternative
views. |If the question is settled by the highest court
or the general principles to be applied in determning
the question are well settled and there is a nere

guestion of

applying those principles or that the plea

raised is pal pably absurd the question would not be a

subst anti al

guestion of | aw

13. Thereafter in Santosh Hazari case [ Santosh Hazari Vs.
Purushottam Tiwari (Deceased) by Lrs reported in (2001) 3 SCC

179] Ri mmal apudi
Bench of WMadras
Bench in Chunila

Subba Rao principle laid dowmn by a Hon' bl e Ful
Hi gh Court as approved by Hon'ble Constitution
case was captured and referred to. Rel evant

paragraph in Santosh Hazari case is Paragraph 12 and the sane

reads as foll ows:
'12.
occurring in

The phrase “substantial question of |law', as
the anended Section 100 is not defined in

the Code. The word substantial, as qualifying “question
of law’, means —of having substance, essential, real, of

sound worth,

inportant or considerable. It is to be

understood as sonmething in contradistinction with —
technical, of no substance or consequence, or acadenc
nerely. However, it is clear that the legislature has
chosen not to qualify the scope of “substantial question
of law’ by suffixing the words “of general inportance” as
has been done in many other provisions such as Section
109 of the Code or Article 133(1)(a) of the Constitution.
The substantial question of |law on which a second appea
shall be heard need not necessarily be a substanti al

guestion  of

|l aw of gener al I nport ance. In Guran

Ditta v. T. RamDitta [AIR 1928 PC 172 : 55 I A 235] , the
phrase “substantial question of law’ as it was enployed

in the | ast

cl ause of the then existing Section 110 CPC

(since omtted by the Amendnent Act, 1973) came up for
consideration and their Lordships held that it did not

mean a subst
subst anti al
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case as between the parties. In Sir Chunilal V. Mehta &
sSons Ltd. v. Century Spg. and Mg. Co. Ltd. [AIR 1962 SC
1314 : 1962 Supp (3) SCR 549] the Constitution Bench
expressed agreenment with the following view taken by a
Ful | Bench of the Madras Hi gh Court in Ri nmal apudi Subba
Rao v. Noony Veeraju [ILR 1952 Mad 264 : AR 1951 WMad
969]

“[When a question of law is fairly arguable,

where there is room for difference of opinion on

it or where the Court thought it necessary to

deal wth that question at sonme |ength and

di scuss alternative views, then the question

woul d be a substantial question of law. On the

other hand if the question was practically

covered by the decision of the highest court or

if the general principles to be applied in

determining the question are well settled and

the only question was of applying those

principles to the particular facts of the case

it would not be a substantial question of [aw.”

and | aid down the follow ng test as proper test,

for determ ning whether a question of |aw raised

in the case is substantial:

“The proper test for determining whether a

question  of law raised in the case is

substantial would, in our opinion, be whether it

is of general public inportance or whether it

directly and substantially affects the rights of

the parties and if so whether it is either an

open question in the sense that it 1is not

finally settled by this Court or by the Privy

Council or by the Federal Court or is not free

from difficulty or <calls for discussion of

alternative views. If the question is settled by

the highest court or the general principles to

be applied in determning the question are well

settled and there is a nere question of applying

those principles or that the plea raised is

pal pably absurd the question would not be a

substanti al question of |aw'

14. There can be no two ways about the proposition that
specific performance is a equitable discretionary renedy.
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Equally there can be no two ways about the principle that first
Appel | ate Court exercising power under Section 96 CPC is a Court

of fact. In this view of the matter, in the light of the
trajectory this matter has taken, in the light of the discussion
thus far, if the determnants which go to constitute a

substantial question of |aw are applied to the facts of the case,
this Court has no difficulty or hesitation in comng to the
conclusion that neither question (b) which has been projected
before ne (extracted and set out supra) nor any other substanti al
guestion of law arises in the case on hand.

15. Therefore it follows as a sequitur that both points
for consideration cannot but be answered against the appellant
for reasons set out thus far and the result is infra.

16. Following the Kirpa Ram principle, this Court deens
it appropriate to dismss the captioned second appeal at the
adm ssion stage by holding that no substantial question of |aw
arises in the captioned second appeal. Consequent |y,
C.MP.No.6576 of 2021 is also dismssed. Consi dering the
subm ssions made before this Court and the trajectory which the
matter has taken, there shall be no order as to costs.

Sd/ -
Assi stant Regi strar (AD-1V)

/| True Copy//

Sub Assistant Registrar
gpa

To
1. The Subordi nate Judge,
Panruti .

2. The District Minsif,
Panr ut i

+lcc to M.B.Prasanth Nadaraj, Advocate, S.R No.23024

S. A No. 345 of 2021 &
C. M P. No. 6576 of 2021

RSI ( CO)
SB( 06/ 09/ 2021)
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