IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 24.03. 2021
CORAM
THE HONOURABLE Ms. JUSTI CE V. M VELUNVANI
C. M A NO 908 OF 2021

M Mur ugesan
Appel | ant/
Petitioner

Vs.
1. S. Bal akunar

2. United India Insurance Conpany Limted,
No. 2, Bhuvaneswari Conpl ex,
Dr . Sankar an Road, Nanakkal - 637 001.

3. United India Insurance Conpany Limted,
Mut hai ha Conpl ex,
No. 1170, Mettur Road,
Erode District — 638 011.
Respondents 1 to 3/
Respondent s

Prayer: This Civil Mscellaneous Appeal is filed under Section
173 of the Mdtor Vehicles Act, 1988, against the judgnent and
decree dated 02.12.2020 nmade in MC O P. No.179 of 2018, on the
file of the Special District Court, (Mtor Accidents Cains
Tribunal ), Erode.

For Appel | ant . M.K Premath
for M. SP. Yuar aj

For Respondents : Ms.|.Mlar (For R2)
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JUDGVENT
(The matter is heard through “Video Conferencing/ Hybrid node”)

Thi s appeal has been filed to set aside the award of the
Tribunal dated 02.12.2020 made in MC O P. No.179 of 2018, on
the file of the Special D strict Court, (Mtor Accidents C ains
Tribunal ), Erode.

2.By consent of the |earned counsel appearing for the
appellant as well as the 3d respondent, the appeal is taken up
for final disposal at the adm ssion stage itself.

3. The appellant-claimant, filed MC O P. No.179 of 2018,
on the file of the Special D strict Court, (Mtor Accidents
Clainms Tribunal), Erode, claimng a sum of Rs.7,00,000/- as
conpensation for the injuries sustained by him in the accident
that took place on 13.06. 2017.

4. According to the appellant, on the date of accident,
when he was riding a Mtorcycle bearing Registration No. TN 28-
AW 1522 on Perukkanpal ayam to Sekkupatti road, Settinmedu Sri
Nagar flat, near Chinna Thanbi Garden, the 1st respondent,
driver-cumowner of the Car bearing Registration No. TN 28-AU
4477 drove the sane in a rash and negligent manner w thout
control and dashed on the Mtorcycle driven by the deceased and
caused the accident. In the accident, the appellant suffered
grievous injuries. The accident occurred only due to rash and
negligent driving by 1st respondent. Hence, the appellant filed
the said claim petition, claimng conpensation against the 1st
respondent as owner-cumdriver and respondents 2 and 3 as
i nsurer of the Car.

5. The 1st respondent, owner-cumdriver of the Car,
remai ned exparte before the Tribunal.

6. The 3rd respondent, insurer of the Car, filed counter
statenent, denying all the avernents nade by the appellant in
the claim petition. The sane was adopted by the 2" respondent-
| nsurance Conpany. According to the 3rd respondent, the accident
has occurred only due to rash and negligent riding of Mtorcycle
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by the appellant who rode the vehicle in a zig-zag nanner
Wit hout wearing helnmet, not mnding the speed breakers, fel
down and invited the accident. The appellant has to prove that
at the tinme of accident, he possessed valid driving license to
ply the vehicle. The appellant also has to prove the age,
avocation and incone, injuries suffered and treatnent taken, to
claim conpensation. The total conpensation <claimed by the
appellant is excessive and prayed for dismssal of the claim
petition.

7.Before the Tribunal, the appellant exam ned hinself as
P.W1l, examned Dr.S T.Shyam Sundar as P.W2 and marked 15
docunents as Exs.Pl to P15. The respondents 2 and 3 did not |et
in any oral and docunentary evi dence.

8. The Tribunal <considering the pleadings, oral and
docunentary evidence, held that the accident occurred only due
to rash and negligent driving by the 1st respondent, driver-cum
owner of the Car and fixed 85% contributory negligence on the
part of the driver of the Car and 15% contri butory negligence on
the part of the appellant for not wearing helnet and not
possessing driving license at the tine of accident. The Tri bunal
awarded a sum of Rs.2,03,232/- and directed the 2n respondent as
insurer of the Car to pay a sum of Rs.1,72,747/-, being 85% of
the award anobunt as conpensation to the appellant. The Tribuna
di sm ssed the appeal as against the 3¢ respondent.

9.Chal lenging the 15% contributory negligence fixed on
him as well as not being satisfied with the anounts awarded by
the Tribunal in the award dated 02.12.2020 made in MC O P.
No. 179 of 2018, the appellant has cone out with the present
appeal .

10. The Ilearned counsel appearing for the appellant
contended that the Tribunal having found that the accident
occurred only due to negligent driving by the 1st respondent,
driver of the Car, erred in fixing 15% contributory negligence
on the part of the appellant, on the ground that he was not
wearing helnet and he did not possess driving license at the
time of accident. The accident occurred only due to rash and
negligent driving by the 1st respondent, driver-cumowner of the
Car. The learned counsel appearing for the appellant further
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contended that in the accident the appellant sustained severe
injuries in left tenporal haenorrhagic contusion, subtle foca
areas of SAH in the left tenporal |obe, right maxillary sinus
undi spl aced fracture and several injuries all over the body and
has taken treatnent as in-patient for 8 days in C.M Hospital,
Namakkal . P. W2 Doctor exam ned the appellant and certified that
the appellant suffered 20% disability. The Tribunal awarded only
nmeagre anount as conpensation. The total conpensation awarded by
the Tribunal is megare and prayed for enhancenent of
conpensation and for setting aside the 15% contributory
negl i gence fixed on the appellant.

11. Per contra, the |earned counsel appearing for the 2nd
respondent - I nsurance  Conpany contended that the accident
occurred when the appellant drove the Mdtorcycle in the zig-zag
manner, at uncontrollable speed, wthout mnmnding the speed
breakers and dashed on the Car. The accident occurred only due
to negligent riding by the appellant, who rode the vehicle
w thout wearing helnet and wthout possessing valid driving
license. The Tribunal considering the sane, fixed 15% negligence
on the part of the appellant, which is in order. The appellant
has not made out any case for enhancenent of the conpensation
and prayed for dism ssal of the appeal.

12. Heard the | earned counsel appearing for the appellant
as well as the 2n respondent-Insurance Conpany and perused the
materi al s avail abl e on record.

13. From the materials on record, it is seen that in the
cross exam nation, the appellant has admtted that he did not
possess valid driving license and did not wear helnet at the
time of accident. The Tribunal, on perusal of the evidences on
record, held that the accident occurred only due to rash and
negligent driving by 1st respondent, driver-cumowner of the Car
and fixed 15% contributory negligence on the appellant for not
wearing hel net and not possessing driving license at the tinme of
accident. There is no error in the said finding of the Tribunal
warranting interference by this Court. The appellant is entitled
to only 85% of the conpensati on awarded by the Tribunal.

14.1t is the case of the appellant that in the accident,
he suffered grievous injuries and has taken treatnment as in-
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Tribunal is enhanced to Rs.14,000/- per nonth. The Tribunal has
awarded a sum of Rs.20,000/- towards loss of incone for two
nonths. Due to the injuries suffered in the accident, the
appel lant would not have worked atleast for a period of three
nont hs. Hence, the anobunt awarded by the Tribunal towards |oss
of income is enhanced to Rs.42,000/- [Rs.14,000/- x 3 nonths],
at the rate of Rs.14,000/- per nonth for three nonths.

Consi dering the nature of

of the considered view that

injuries and disability,

this Court is

the anmounts awarded by the Tribuna

under other heads are just and reasonable and hence, the sane
are hereby confirned. Thus, the conpensation awarded by the
Tribunal is nodified as foll ows:
S. Descri ption Anmount Anmount Awar d
No awar ded by awar ded by confirmnmed
Tri bunal this Court or
(Rs) (Rs) enhanced
or
grant ed
1. Pai n and 30, 000/ - 30, 000/ - | Confirned
suffering
2. Medi cal expenses 45, 732/ - 45,732/ - Confirmed
3. At t endant 2,500/ - 10, 000/ - Enhanced
char ges
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4, Transportation 2, 500/ - 10, 000/ - | Enhanced
char ges
5. Extra 2, 500/ - 10, 000/ - | Enhanced
nour i shment
6. Disability 1, 00, 000/- 1,00,000/- Confirned
7. Loss of incone 20, 000/ - 42,000/ - | Enhanced
Tot al 2,03,232/- | 2,47,732/ - | Enhanced
by
Rs. 37, 825
85% of the award 1,72,747/- 2,10,572/- / -
anount (Rs. 2, 10,
572 —
Rs.1,72,7
47)

15.1n the result, the appeal is partly allowed and the
anount awarded by the Tribunal at Rs.2,03,232/- is enhanced to
Rs. 2,47,732/- together with interest at the rate of 9% per annum
from the date of petition till the date of deposit. The 2n
respondent - I nsurance Conpany is directed to deposit the sum of
Rs. 2,10,572/-, being 85% of the award anount, now determ ned by
this Court, along with interest and costs, within a period of
six weeks from the date of receipt of a copy of this judgnent,
to the credit of MC. OP. No.179 of 2018. On such deposit, the

appellant is permtted to wthdraw the award anount, now
determined by this Court, along with interest and costs, after
adjusting the amount, if any already wthdrawm, by filing

necessary applications before the Tribunal. No costs.

Sd/ -
Assi stant Regi strar(CS-VI)

/'l True Copy //
Sub Assistant Registrar

gsa
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To
1. The Special D strict Judge,
(Mot or Accident Cains Tribunal),
Er ode.
2. The Section Oficer,
VR Secti on,
Hi gh Court, Madras.
+lcc to M. SP. Yuaraj, Advocate, S.R No.18950
+1lcc to M. T.Ravi chandran, Advocate, S.R No.19109
C. M A No. 908 of 2021

GSM CO)
RLP( 08/ 10/ 2021)
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