IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 31.08. 2021
CORAM
THE HONOURABLE Ms. JUSTI CE P. T. ASHA
S. A NO 612 OF 2021
1. K Gurusany
2. R Kanni yanmal
3. S. Kal amani
4. M Veni
5. V. Sar avanakunar
6. N. Mahal akshm
7. R Vimal a
8. N. Venkat achal am
...Appellants/ Appellants 1 to 5, 7 to 9/
Plaintiffs 1 to 5, 7 to 9

Vs.

1.T.Chitra
... 1st Respondent/6th Appellant/6t" Plaintiff

2. Ammasai

A. Kannappan (D ed)
A. Ponnusany (D ed)
A. Vel uchany (D ed)

3. A Natraj
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4. Radhamani

5. R Ramasany

6. Vi j ayal akshm
7. Ladha

8. Kal i anmal

9. Kal pana

10. Shant hi

11. Kavi t ha

12. Koni anmal

13. Sar aswat hi
... Respondents 2 to 13/ Respondents 1,5 to 15/
Def endants 1,5 to 15

Prayer : Second Appeal filed under Section 100 of the Code of
Civil Procedure against the Judgnent and Decree dated 08.01.2019
passed in A S.No.63 of 2017 on the file of the V Additional
District and Sessions Judge of Coinbatore, confirmng the
Judgenment and Decree dated 09.01.2017, in O S. No.401 of 2013 on
the file of the Principal Subordinate Judge, Coi nbatore.

For Appellants : M.R Aranganat han
JUDGVENT

The unsuccessful plaintiffs 1 to 5 and 7 to 9 are the
appel l ants before this Court. The Second Appeal arises out of
the suit for partition filed by the plaintiffs therein. The
suit O S.No.401 of 2013 instituted by the plaintiffs on the file
of the Principal Subordinate Court, Coinbatore was dism ssed, as
agai nst which they had filed A S. No.63 of 2017 on the file of
the V Additional District and Sessions Court, Coinbatore. The
Appellate Court had also dismssed the appeal confirmng the
Judgnent and Decree of the Trial Court. The parties are referred
toin the sane array as in the suit.
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2. The plaintiffs had filed the above suit stating that
the suit properties are the ancestral properties of the
plaintiffs, the sanme having been owned by their grand father
Arumuga Gounder and his wife Chinnamal by virtue of sale deed
dated 12.09. 1969. They would submt that the said Arunuga
Gounder had died intestate on 08.04.1994 and thereafter his wfe
and sons, defendants 2 to 5 as his legal heirs were in enjoynent
of the sane. The said Chinnamal had also died intestate on
30.06.1998 and after her dem se the property was being enjoyed
by defendants 2 to 5. The plaintiffs are the sons and daughters
of defendants 2 to 5.

3. The case of the plaintiffs is that when they had
visited the property on 29.09.2012 they were prevented by
defendants 1 and 6 along with sone of their henchnen from
entering the suit property. The defendants 1 and 6 have stated
that they were the owners of the property. Wen the plaintiffs
had enquired with the defendants 2 to 5 they did not receive a
definite answer which pronpted them to obtain the encunbrance

certificate from the Registrar's office. They canme to
understand that the property had been sold by to the 1st
defendant on 19.05.1999. They had also given a power of
attorney to the 7th defendant who had sold the property to the 6th
def endant .

4. The plaintiffs had filed O S. No.2177 of 2012 and 2250

of 2012 against the vendors and the sanme is pending. The
vendors have thereafter executed the settlenent deeds in favour
of their heirs. The plaintiffs would submt that the suit

property is an ancestral property, in which the plaintiffs have
an equal share.

5. The 2 defendant had filed a witten statenment which
was adopted by defendants 3 to 5, in which they would support
the case of the plaintiffs. They would submt that the 7th
def endant had approached them stating that they would get nore
profit by selling the lands by formng a layout and had
requested these defendants to give them a power of attorney.
Believing the words of the 7th defendant, they had also given a
power of attorney on 19.05.1999.

6. However, the 7th defendant did not take steps to form
| ayout and on the contrary he has sold the property to the 6th
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defendant, his wfe. The defendants 2 to 5 had issued a |ega
notice to the 7th defendant, who had issued a reply contending

false allegations. The defendants 1, 6 and 7 are closely
related and their only intent appears to be to grab the property
of the defendants. The defendants 2 to 5 would ultimately
submt that the plaintiffs were entitled to the relief as prayed
for.

7. The witten statenment filed by defendants 1 and 6 to
13 would read as follows. These defendants had denied the
all egations contained in the plaint except the fact that the
property belonged to Arunachala Gounder and Chi nnamal by virtue
of the sale deed dated 12.06.1969 and that the said Arunachal a
Gounder and Chi nnamal had died intestate.

8. The defendants 1 and 6 to 13 would submt that the
property are the absolute property of the defendants 2 to 5 who
had inherited their father's self acquired property and as
absol ute owners they had sold the property to these defendants.
The defendants 2 to 5 had contended that they had decided to
di spose of the portion of the property as they were unable to
take care of the sanme. Therefore, they had executed a sal e deed
in favour of the 1st defendant with reference to an extent of 40
cents out of the total properties. Thereafter, defendants 2 to
5 had partitioned the remaining extent anongst thenselves under
the registered partition deed dated 12.01.2000. The  1st
defendant had executed a settlenent deed in favour of her
daughters defendants 8 to 10 on 21.09. 2011 and they have been in
possessi on and enjoynent of the property since then.

9. Likewise, the 7th defendant Ramasany, to whom the
power of attorney had been executed had sold the property to the
6th defendant who has been in possession and enjoynent of the
property since then. She in turn had executed a settlenent deed
in favour of her three daughters, i.e,. defendants 11 to 13.
After a lapse of nearly 12 years the plaintiffs are now trying
to set up a false claimto the suit property taking note of the
Increase in land val ue. The suit is vexatiously made wth
mal af i de intenti on and deserves to be di sm ssed.

10. The Trial Court, nanely, the Principal Subordinate
Court, Coinbatore had franed the issues as to whether the
plaintiffs are entitled to the partition and separate possession
and had 9/13 share in the suit properties?
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11. The plaintiffs have examned the 5t plaintiff on
their side and narked Ex. A 1 to Ex. A 5. The defendants on their

side had exanmined 2 witnesses, i.e., 9th and 7t" defendants as
DDW1 and D.W2 respectively. They had marked Ex.B.1 to
Ex. B. 14.

12. The Trial Court on an el aborate consideration of the
evi dence on record dism ssed the suit stating that as the d ass
| heirs of Arunachala Gounder and Chinnamal, defendants 2 to 5
had alienated the properties and properties were absolute
properties of Arunachala Gounder and Chinnamal and was not an
ancestral properties.

13. Challenging the said Judgenent, the plaintiffs had
preferred A S. No.63 of 2017 on the file of the V Additional
District & Sessions Court, Coinbatore. The |learned D strict and
Sessions Judge confirmed the findings and the Judgenent and
Decree of the Trial Court and dism ssed the appeal. Chall enging
the sane the appellants are before this Court.

14. The learned counsel for the plaintiffs / appellants
woul d submt that the suit properties were being enjoyed as an
ancestral properties and therefore the defendants 2 to 5 did not
have the right to alienate the property wthout reference to
their sons and daughters who becane entitled to the share in the
property. He would submt that the Courts bel ow have not franed
any issue as to whether the properties were ancestral property
or the self acquired property of the deceased Arunachal a Gounder
and his wfe Chinnanmal. Therefore, the Judgenent and Decree
required to be revisited.

15. A perusal of the records would show that even
according to the plaintiffs, the property belonged to both
Arunachal a Gounder and Chinnamal by virtue of the sale deed of
the year 1969 i.e., 12.06.1969. In fact in the plaint, the
plaintiffs have pl eaded as fol |l ows:

“CGupssiL  gramr  QerggIsseT  amgeaflr  sTeSTaTeET  Cool,
SNYS SUILT, S.0USHIL SeewL] oo oeurg weerell  dereLowme,
&5.0U.YNYsS SAETLT SEILGSGSL SLES 12-6-1969 oy sgrufkwr | |
SRS  FoULL  Soru  opewwr Ll emer1357 /1969 {pew  swWITls
s GHanmsEn UTSSIL L QsTEST L.
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16. The plaintiffs have therefore clearly stated that the
properties were self acquired property of Arunuga Gounder and
his w fe Chinnamal. The defendants 2 to 5 are their sons. | t
is also an admitted case that both their father and nother had
died intestate. Therefore, under Section 8 and 15 of the Hindu
Succession Act, it is only the defendants 2 to 5 who are the
Class | legal heirs of the said Arunuga Gounder and his wfe
Chi nnarmal and the property woul d devol ve upon them absol utely.

17. The sale in favour of the 1st defendant and the power
of attorney given to the 7th defendant who in turn had sold the
property to 6th defendant have been done only by defendants 2 to
5, who as the absolute owners had alienated the property. The
plaintiffs have no right to question the sanme since the property
I n question is not an ancestral one.

18. It is also seen that the after the death of Arunuga
Gounder and Chinnamal, defendants 2 to 5 have also partitioned
the property under a partition deed dated 12.01.2000.
Therefore, they have exercised their absolute right over the
suit property and the plaintiffs who have no right to the
property cannot seek to have a partition of the suit properties.

19. | do not find any reason to interfere with the well
considered Judgenent and Decree of the Court belows and
accordingly the Second Appeal is dismssed as it does not

I nvol ve any Substantial Questions of law. No costs.

Sd/ -
Assi stant Regi strar

/'l True Copy //

Sub Assistant Registrar
kan

To

1. The V Additional District and Sessi ons Judge,
Coi mbat ore.

2. The Principal Subordinate Judge, Coi nbatore.
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Copy To

The Section Oficer,

V. R Secti on,

Hi gh Court, Madras.

+1cc to M. S. B. Vi swant han, Advocate, S.R No.43738

S. A No. 612 of 2021

M3 CO)
RLP( 21/ 10/ 2021)
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