BAIL SLIP
The Appel |l ant/ Accused nanely M Sumat hi, Wo.Mahendran in
STC No. 3124 of 2008, 22.03.2011 on the file of the Learned
Judicial Magistrate No.Il at Hosur, She was release on bail as

per the order of this Hon' ble Court dated 24.08.2015 in Cl M. 1
of 2015 in Cl RC No.727 of 2015.

IN THE H GH COURT OF JUDI CATURE AT MADRAS

Dat e of Reserving Order Dat e of Pronounci ng O der
25. 08. 2021 22.09. 2021

CORAM
THE HONOURABLE MR. JUSTI CE RMI. TEEKAA RANVAN
Crl.R C No.727 of 2015
M Sumat hi .. Petitioner
Vs.
Sivaji .. Respondent
PRAYER : Petition filed under Section 397 read with 401 of the

Crimnal Procedure Code, to set aside the order dated 31.07.2013
in C A No.26/2011, passed by the learned Additional D strict &

Sessions Judge, Krishnagiri, <confirmng the conviction and
sentence dated 22.03.2011 passed as against the revision
petitioner by the l|earned Judicial Magistrate No.ll, Hosur in

S. T. C. No. 3124/ 2008.
For Petitioner : M. S. Anil Sandeep
For Respondent : M. R Jayaprakash
ORDER
The matter is heard through "Video Conference".

2. The convicted sole accused is the revision
petitioner herein. The respondent herein filed a private
conpl aint under Section 200 of Cr.P.C., alleging the conmm ssion
of offence under Section 138 of Negotiable Instrunments Act,
agai nst the revision petitioner herein.

3. The case of the private conplainant/P.W1 is that
(a) he is running a Travels under the nanme and style of

https://hcservices.ecourts.gov.in/hcservices/



M s. Kamal i Tours and Travels and doing Auto Consultant busi ness.
The husband of accused nanely Mahendiran was working as a Driver
in a vehicle belonging to the conplainant. The accused is also
very well known to the conplainant for past three years. About
6 nmonths back prior to 30.08.2008, the accused received a |oan
of Rs.2,50,000/- from the conplainant for her famly expenses
and also to discharge sundry debts. The conplainant paid the
said anmobunt on the sane day. For which the accused issued the
postdat ed cheque bearing No.192147, dated 30.08.2008 drawn on
Vi jaya Bank, Hosur.

3(b) On presentation of said cheque on 30.08.2010,
t hrough his Bankeer Hosur Branch Oiental Bank of Comrerce, the
sane returned unpaid on the sane day with an endorsenent funds
Insufficient. He got the intimation through neno on 30.08. 2008.
Hence, the conplainant issued |legal notice through his counsel
by registered post on 09.09.2008 and the sanme was received by
the accused on 10.09.2008. But she has not replied. Hence,
this conplaint.

4. During trial, P.W1-Sivaji and P.W2-Amalraj,
were exam ned and Exs.P.1 to P.6 were narked. On behal f of the
defence, accused-Sumathi was exam ned herself as D.W1 and no
docunent was marked.

5. The trial Court has convicted the accused and on
appeal in C A No.26/2011, the learned Additional District and
Sessions Judge, Krishnagiri, disnissed the appeal and hence, the
revi sion.

6. The learned counsel for the respondent would
contend that the signature of the revision petitioner in the
al | eged Ex.Pl-cheque was made in one ink, whereas, the other
details in the alleged cheque have been filled up in another
I nk, thereby, raising doubt regarding the theory projected by
the conplainant and al so stated that the husband of the accused
have never worked as a driver wwth P.W1 Travels.

7. Heard, the | earned counsel for the respondent.

8. The respondent herein filed S.T.C No.3124/2018,
before the l|earned Judicial Magistrate, No.2, Hosur, under
Section 138 of Negotiable Instrunments Act. The private

conplainant has lend |oan on the basis that the husband of the
accused herein was working as one of the car driver in the
travels running by him and to discharge famly debts, t he
accused, her husband and Mdther-in-law cane to him for hand | oan
and it is alleged through P.W2/ Amalraj and this happened six
nont hs back prior to 30.08.2008. Since he has not repaid the
anount, he presented the cheque and the sanme was returned as
"insufficient funds" and after issuing Exs.P2 to P5 notice, he
has instituted the case.
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9. On consideration of both oral and docunentary
evi dence, the trial Court cone to the conclusion that the
signature in Ex.Pl-cheque dated 30.08.2008 was admitted and by
operation of under Section 20, it enpowers the drawee to fill up
the cheque and hence, the private conplainant is entitled for
presunption and according to the trial Court, the accused failed
to rebut the presunption and hence, laid the conviction. So, in
the lower appellate Court in C. A No.26/2011 before the
Additional District and Sessions Judge, Krishnagiri and hence,
the revision by the convicted accused.

10. The | earned counsel for the revision petitioner
woul d contend that in the cross exam nation, P.W1, has admtted
that the witing in the cheque was witten by the accused.
However, since there is a difference with regard to the
signature and contents in filling up the cheque and hence, he is
not entitled for statutory presunption under Section 20 of the
Act and there is a inconsistency with regard to the alleged
enpl oynent of the husband of the accused and he drew ny
attention to the cross examnation of P.W1 and also would
contend that in the suggestive case of the accused is that since
private conplainant was running travels, it is his business
practice to get unfilled cheque and from a driver as a security
and hence, the sane is not neant for encashnent.

11. Per contra, the |earned counsel for t he
respondent - private conplainant would contend that the accused
has not given any reply to the legal notice and though it not a
fatal, however it raises suspicion as to the stand taken by the
accused. The enploynent of the accused and the noney hand | oan
went to the private conplainant to the accused in the presence
of the accused and her husband, her nother-in-law was clearly
deposed that though he has not filed Inconme Tax Return, he had
borrowed the anount from P.W2/ Amalraj. Hence, he is entitled
for legal presunption under Section 20, 139 of the Negotiable
I nstrunents Act.

12. It is the specific evidence of P.W1 that while,
husband of the accused was working as a driver, he along wth
his wi fe/accused and nother in law, cane to his house and asked
him to give a hand loan of Rs.2,50,000/-, to discharge sundry
debts and to nmeet his famly expenses and P.W1 also deposed
that Amalraj has given an anmount of Rs.1 lakh for the said
Rs. 2, 50, 000/ - .
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13. Admttedly, it is not a case of the accused that

the debt is not legally enforceable debt. Though, notice has
been served on the accused for the reasons best known, he has
not chosen to given any reply. P.W2/ Amalraj, has deposed

regardi ng handing over Rs.1 lakh to P.W1/ private conplai nant
and signature in the cheque has been admitted by the accused and
hence, both the Courts bel ow have rightly come to the concl usion
that P.W1 is entitled for statutory presunption under Section
139 of Negotiable Instrunments Act. The contention has been
raised by the learned counsel for the revision petitioner as
stated supra, there is a difference in ink between the signature
and the other portion of the cheque.

14. Section 20 of the Negotiable Instrunments Act,
clearly authorises that, the holder of the inchoate stanped and
signed instrunent. The instrunent my be wholly blank

inconplete in particular and in either case this holder has the
authority to nmake or conplete the instrunment as a negoti abl e one.

15. As per Provision 9 of Negotiable Instrunents Act,
until the contrary is proved the follow ng presunption shall be
made, any negotiable instrunment was nmade or drawn for
consideration as that every such instrunent, when it has been
accepted, endorsed, negotiated and transferred with accepted
encl osed and transferred for consideration Section 139 reads as
fol |l ows:

It shall be perused unless the cheque is
proved that the holder of a cheque received the cheque
of the nature referred to in Section 138 for the
discharge, is while on plant of any debt or other

liability.
16. Hence, the said contention raised by the
petitioner counsel stands rejected, in view of the clear
statutory provision as discussed supra. In order to rebut the

evidence of P.W1 and P.W2, the accused has entered the w tness
box as D.W1 and deposed that P.W1 is a total stranger and al so
stated that he has not received any anount.

17. After going through the evidence of DDW1, | find
that it is a self serving statenent to rebut liability. In the
absence of any positive wevidence to rebut the statutory
presunption, both the Courts below have rightly come to the
conclusion that the defence has not probabilised the suggestive
case, consequently, laid the conviction under Section 138 and
the sane appears to be sustainable in | aw.

18. On the point of quantum of sentence, | find that

the revision petitioner is young wonen having two children and
hence, sentence of two nonths sinple inprisonment given by the
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trial Court, with a fine of Rs.30,000/- cannot stated to be

exagger at ed. Considering the quantum of the anount, covered
under Ex.Pl1, further both the Court bel ow have al so not awarded
any conpensation and hence, | do not find any reason to reduce
t he sentence.
19. Accordingly, the crimnal revision case 1is
di sm ssed.
Sd/ -

Assi stant Registrar (CS-111)
/'l True Copy //

Sub Assistant Registrar

AT

To

1. The Additional D strict & Sessions Judge,
Kri shnagiri

2. The Judicial Magistrate No. I,
Hosur .

Copy to

The Public Prosecutor, H gh Court, Madras.
+1CC to M s. R Jayaprakash, Advocate, SR No. 48805
Crl.R C No.727 of 2015

SR I (CO)
B. VC (29/ 10/ 2021)
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