IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 27.08. 2021
CORAM :
THE HONOURABLE MRS. JUSTI CE V. BHAVANI  SUBBAROYAN

Crl. O P.No. 9038 of 2016 and
Crl .M P. No. 4683 of 2016

1.Ms. Shree Anbal Land Pronoters (P) Ltd.,
Represented by its Directors,
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Porur, Chennai - 600 116.

2. Mukesh Kumar Jai n,
Director, Shree Anbal Land Pronoters (P) Ltd.,
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Di rector,
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ORDER

This Crimnal Oiginal Petition has been filed to call
for the entire records relating to conplaint in C C No.4642 of
2015 on the file of the Fast Track Court No.lll, Saidapet,
Chennai, and quash the sane.

2. The case of the conplainant/respondent is as follows :

2.1. The petitioner Nos.2 to 4 are jointly running
busi ness in the name and style of “Shree Anbal Land Pronoters (P)
Ltd” in the rank of Directors and the nature of the business of
the petitioners are buying and selling lands by entering into
Joint Venture Agreenent, Power Holder and other relevant
contractual and pronotional activities and thereby, selling the
same to the third parties.

2.2. The respondent/conpl ai nant, her brother T.V.Rajendran
and her sisters MMilliga, J.Januna, K Kannianmml and Shyamal a
are the absolute owners of the land nmeasuring to an extent of 2
Acres 92 cents, conprised in Survey Nos.492/2, 495/2C, 495/2B
493/ 3, 493/2C, 509/2B and 508/1, situated at Keruganbakkam
Sri perunbudur Tal uk, Kancheepuram District. They intended to
sel | their properties, and hence, they approached the
petitioners, who are into the said business, and had entered into
an agreenent with the present |and owners and also with the other
| and owners on various dates and thereafter, a conbined Ceneral
Power of Attorney, dated 05.12.2014, was executed between the
respondent's famly nenbers and the petitioners and the sanme was
regi stered as Docunent No. 9026 of 2014 before the Sub-Registrar's
Ofice, Pammal, Chennai.

2.3. After execution of the General Power of Attorney, the
petitioners divided the larger extent of land into plots and
formed a layout in the nane and style of “Sai Avenue” and started
selling the plots to third parties and receiving the sale
consi deration on behal f of the respondent and her famly nenbers.

2.4.0On account of such sal e transacti ons, t he
respondent/conplainant is also entitled to the share in the sale
consi deration received by the petitioners and only with a view to
clear the petitioner's liabilities towards the respondent and her
sisters, the petitioner issued cheques bearing Nos. 003982
(Kanni ammal ), 003983 (Amutha - conplainant herein), 003984
(Shyamal a), drawn on Tam | Nadu Mercantile Bank, Porur Branch,
Chennai, dated 05.01.2015, as part paynent on 05.01.2015.
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2.5. The cheque bearing No.003983 dated 05.01.2015 for a
sum of Rs. 6, 41, 000/ - i ssued in favour of t he
respondent/conpl ai nant (“disputed cheque” for the sake of
convenience) was deposited wth the Indian Bank, Madr as
University Canmpus Branch, for paynent on 09.01.2015, but the sane
was returned wunpaid on 10.01.2015 on the ground “Funds
insufficient”, which was duly inforned to the petitioners.

2.6. Thereafter, t he petitioners al | eged to have
apol ogi zed to the respondent for the dishonour of the cheque and
requested her to re-deposit the sanme in the Bank for fresh
cl earance. On the assurance and instructions, and believing the
words of the petitioners, the said cheque was re-deposited again
with the Indian Bank, Kotturpuram Branch, on 27.02.2015, however,
the sane was di shonoured again on 02.03.2015 with a neno stating
“Funds Insufficient”.

2.7.Shymal a, sister of the respondent/conplainant, also
faced simlar circunstances, however, this Crimnal Oigina
Petition pertains to Anutha (conplainant in C C No.4642 of 2015).

2.8. Therefore, a legal notice was issued on 19.03. 2015 on
behalf of the respondent and her sister Shyamala, to the
petitioners herein.

2.9.The petitioners replied to the legal notice by way of
reply notice, dated 07.04.2015, stating that the said cheque was
issued only for security purposes and cannot be taken into
account .

2.10. The petitioners have m schievously and intentionally
issued the aforesaid cheque with ulterior designs and further
instructed the respondent to present the sanme for encashnent
again, knowing fully well that the said cheque would not be
honoured on presentation, on account of insufficiency of funds in
t he account.

2.11. Hence, the respondent/conplainant filed a conplaint
before the Judicial Magi strat e, Fast Track Court No.IlII,
Poonamal | ee, against the petitioners herein, for the offence
under Section 138 of the Negotiable Instrunments Act, 1881 (“N.I
Act” for brevity), and the sanme was taken cognizance by the
| earned Magistrate in C C No.4642 of 2015.

3. To quash the said conplaint in C C 4642 of 2015, the
accused have approached this Court by way of this Crimnal
Oiginal Petition.

4. The petitioners/accused state that the respondent
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herein, who is the conplainant, filed a conplaint under Section
138 of the N I. Act, in C C No.4642 of 2015, on the ground that
the petitioners are alleged to have issued a cheque bearing
No. 003983, dated 05.01.2015, drawn on Tam | Nadu Mercantil e Bank,
Porur Branch, Chennai, for an anount of Rs.6,41,000/- and have
m schievously and intentionally allowed the cheque to be
di shonour ed with an ulterior notive to cheat t he
respondent / conpl ai nant. The petitioners and the respondent and
her famly nmenbers entered into a Power of Attorney on 05.12.2014
to sell their properties. After the execution of the Power of
Attorney, the petitioners herein inproved the property and the
same was divided into plots and sold to various parties, and at
the tinme of sale, the petitioners handed over the respective
shares of the respondent and her brother and sisters by way of
cash, cheques or Demand Drafts.

5. The petitioners would further state that, on the
process of selling the plots to the 3¢ parties, the respondent,
two of her sisters, nanely, Shyanmala and Kanni anmal, were urging
themto settle the final anpbunt and due to their insistence, the
2 petitioner herein issued cheques to the said persons, by
Cheques bearing Nos.003982 (Kanni ammal), 003983 (Anutha -
conpl ai nant herein), 003984 (Shyanmala), drawn on Tam | Nadu
Mercantil e Bank, Porur Branch, Chennai, dated 05.01.2015, w thout
filling the date in the cheques and handed over the sane to them
for the security purposes and assured that the paynents will be
made as soon as possible and it was agreed by the respondent and
her sisters that they wll return the said cheques after paynent
of noney.

6.1t is the case of the petitioners that, on the urgency
made by the respondent and her famly nenbers, the petitioners
entered into a Menorandum of Understanding, dated 11.02.2014,
with one M.P.Sunil, Proprietor of Ms.Jain Properties, and
thereby, the petitioners executed sale deeds to the purchasers of
Ms.Jain Properties and paid the anount due to the respondent
(Amut ha) and her sisters through Ms.Jain Properties by way of
cheques bearing Nos.2028536 (Amutha), 2028537 (Shyamala), both
dated 10.02.2015, drawn on Union Bank of India, Wst Manbal am
Branch, Chennai, that were presented on 11.02. 2015 and 12. 02. 2015
respectively. The cheque No. 38421 dated 10.02.2015, in favour of
Kanni ammal, drawn on Axis Bank, Wst Manbal am Branch, Chennai,
for an anopunt of Rs.6,41,000/- was presented on 12.02.2015. In
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the neanwhile, the cheque bearing No.003983 dated 05.01.2015
i ssued to the respondent (Amutha) was presented on 09.01. 2015 and
the sanme was dishonoured on the ground that there was no
sufficient funds in the said account.

7.The petitioners submt that, when they have already
i nformed the respondent and her famly menbers not to present the
cheques, w thout their know edge or consent, the respondent has
presented the disputed cheque. However, they informed the
respondent that they have entered into a Menorandum of
Under st andi ng, dated 11.02.2014, with Ms.Jain Properties and in
order to clear the dues to the respondent and her famly nenbers,
they made request to Ms.Jain Properties, and based on the
request, the said Ms.Jain Properties nmade paynents to the
r espondent and her sisters on their behal f and the
respondent / conpl ai nant (Armut ha) received a cheque  Dbearing
No. 2028536 dated 10.02.2015, drawn on Union Bank of India, West
Manbal am Branch, Chennai, and she presented the sane and encashed
on 11.02.2015. Li kew se, the other famly nenbers had also
received cheques from Ms.Jain Properties on behalf of the
petitioners and al so encashed the cheques.

8. The petitioners further submt that the respondent and
one of her sisters (Shyamala), wthout returning the cheques
i ssued by the petitioners for the security purpose, had presented
the cheques of the petitioner once again wthout the know edge
and consent of the petitioners in order to usurp noney from the
petitioners in an illegal manner. Only when the respondent sent
a legal notice, the petitioners cane to know that the cheques
were presented by the respondent and her sister Shyanal a.
Thereafter, the petitioners requested themto return the cheques
issued by them but to the utter shock and dismay of the
petitioners, the respondent and her sister infornmed that the
petitioners had made delay in neking paynent and since the
property values had also subsequently increased, they need
further anount, and hence, refused to return the cheques. Hence,
the respondent has filed the conplaint to extract nore noney from
the petitioners in an illegal manner.

9. The petitioners further submt that, after receipt of
the legal notice issued by the respondent, the petitioners sent a
| egal notice, dated O07.04.2015, explaining and narrating the
entire facts of the case and informng that the cheque paynents
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were already made by Ms.Jain Properties on their behalf and

there is no due, claim or liability towards the respondent or
their famly nmenbers and further calling upon the respondent, her
sister Shyamala, to return the disputed cheques. The reply

notice dated 07.04.2015 was received by the respondent, however,
she has not chosen to return the cheque, but has filed the
conmplaint in C. C No.4642 of 2015, which is highly illegal,
unl awful and liable to be guashed.

10.1n this background of facts, the |earned counsel for
the petitioners invited the attention of this Court to the letter
of Ms.Jain Properties, dated 10.02.2015, addressed to the
petitioner, wherein, it is stated that the respondent (Amutha),
her sisters (Shyamala and Kannianmal) were paid by Ms.Jain
Properties by way of cheques bearing Nos.2028536 (Anutha),
2028537 (Shyamala) and 38421 (Kanniyanmal) for a sum of
Rs. 6,41,000/- each, totally Rs.19,23,000/, and the sane was
informed to the petitioners herein. The |earned counsel further
submtted that, consequent to the paynent of the amounts to the
respondent and her famly nenbers, Shree Anbal Land Pronoters (P)

Ltd., the petitioner herein, sent a “Stop Paynent” notice on
27.02. 2015 to the Bank, which is also enclosed in the Typed Set
of Papers.

11.1n order to substantiate the submi ssion that Ms.Jain
Properties have paid the anbunt to the respondent/conpl ai nant and
her sisters, the learned counsel invited the attention of this
Court to the Statenment of Account in respect of Ms.Jain
Properties with Union Bank for the period from 01.02.2015 to
28.02. 2015 and submtted that, on 11.02.2015, the cheque bearing
No. 2028536 issued by Ms.Jain Properties to the respondent
(Amut ha), Wo. Thirugnanam has been encashed. The | earned
counsel also referred to the Statement of Account of Ms.Jain
Properties with Axis Bank and submtted that, on 12.02.2015, the
cheque bearing No.38421 issued to Kannianmal has also been

encashed. The |earned counsel also pointed out that a cheque
beari ng No. 193647 drawn on Union Bank, Wst Manbal am Branch,
Chennai , has been I ssued by the petitioners to the
respondent / conpl ai nant , for an  anount of Rs. 20, 00, 000/ -.

Therefore, the |earned counsel submtted that, as they have
al ready settled the entire anopunt, the conplaint |odged by the
respondent has to be quashed.
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12. The |earned counsel for the petitioners invited the
attention of this Court to the reply notice sent by the
petitioners, dated 07.04.2015, and submtted that, as per the
agreenent and understanding between the petitioners and the
respondent and her famly nenbers, whenever sale took place, the
petitioners used to pay the sale consideration anounts, however,
after selling nmajor portion of property, the petitioners offered
their willingness to buy the rest of the property on their own
and hence, the petitioners issued the aforesaid cheque bearing
No. 003983, dated 05.01.2015, for a sum of Rs.6,41,000/- and it
was clearly informed that the cheque was issued only for security
pur poses and after nobilizing funds, the sane will be handed over
to the respondent and it was agreed by the respondent that, at
the tinme of repaynent, she would return the aforesaid cheque
given by the petitioners.

13. The |learned counsel for the petitioners further
submtted that the statenment of accounts produced woul d show t hat
they have already paid the anpunt of Rs.6,41,000/- due to the
r espondent and t he samne woul d prove t hat t he
respondent/ conpl ai nant is purposefully holding the cheque of the
petitioners and without returning the same, the respondent has
adopted hook and crook nmethod in order to grab nore noney from

them which is highly illegal, wunlawful and a clear case of
cheating and the petitioners would initiate |egal proceedings
agai nst the respondent. The | earned counsel further submtted

that the petition should be allowed on the ground that already
the matter has been settled between the parties.

14. Per contra, t he | ear ned counsel for t he
respondent/conpl ai nant, reiterated the avernments in the conplaint
and submtted that, admttedly, the General Power of Attorney,
dated 05.12.2014, was executed between the parties to sell the
property belonging to the respondent/conpl ai nant and her brother
and sisters, and to receive the sale consideration on their
behal f. After execution of the GCeneral Power of Attorney, the
petitioners divided the larger extent of land into plots and
formed a |l ayout in the nane and style of “Sai Avenue” and started
selling the plots to third parties and receiving the sale
consi deration on behal f of the respondent and her famly nenbers.

15. The learned counsel for the respondent/conplainant
further submtted that, only with a viewto clear the liabilities
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towards the respondent/conplainant, the petitioners issued the
di sputed cheque for a sumof Rs.6,41,000/-, and the contention of
the petitioners that the cheque was not issued towards the
liability, but only for security purpose, is factually incorrect.
The learned counsel further submtted that, only with a crimna
intention, the petitioners have directed the respondent to re-
deposit the disputed cheque, even when they very well knew that
the same will not be honoured on account of insufficiency of
f unds.

16. The | earned counsel for the respondent referred to the
decision of the Hon' ble Suprene Court of India in the case of
Raj eshbhai Ml jibhai Patel and others v. State of Gujarat and
another [Crl. A Nos.251-252 of 2020 dated 10.02.2020], wherein, it
was held by Hon'ble Ms. Justice R Banumathi that, once the
i ssuance of cheque is admtted/established, the presunption would
ari se under Section 139 of the N 1. Act in favour of the hol der
of cheque and the burden lies upon the accused to rebut the
presunpti on by adduci ng evi dence.

17. The |earned counsel for the respondent further
submtted that, in the reply notice, the petitioners have clained
a sum of Rs.1,00,000/- as conpensation for damages. The | earned
counsel contended that, when there are lots of transactions
bet ween the petitioners herein and the respondent and her famly
menbers, wherein their properties are being sold, there are so
many different anpbunts to be paid to the respondent and her
famly nenbers and that being the case, the contention of the
petitioners that they have settled the final anobunt through
Ms.Jain Properties for a sum of Rs.6,41,000/- by way of cheque
beari ng No. 2028536, pertains to a different transaction and there
is no full and final settlenent between the parties so far and
the said act of the petitioners to grab nore noney cannot be
accepted by the respondent/conpl ai nant.

18.1n response to the aforesaid subm ssion of the |earned
counsel for the respondent, the |learned counsel for the
petitioners submtted that, only since the entire noney has been
settled through Ms.Jain Properties, the petitioners have issued
“Stop Paynent” instruction to the Bank. However, the said
counter statement is denied by the respondent's counsel by
stating that there is no iota of proof in the said contention
made by the | earned counsel for the petitioners, by stating that,
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when |arger extent of lands are being sold through various
transactions, they are supposed to get various anmounts from the
petitioners and the anobunt which the petitioners are referring to
is one of such transactions and denied the contention of the
petitioners that it is a full and final settlenent. However, the
| earned counsel for the petitioners submtted that the anount due
has been paid in full on behalf of the petitioners by Ms.Jain
Properties.

19. Heard the |earned counsel on either side and perused
the entire naterials available on record.

20.On a perusal of the materials placed on record and the
argunments of the |earned counsel on either side, the follow ng
facts have been established beyond doubt in this case :

» The respondent and her famly nmenbers entered into a Ceneral
Power of Attorney dated 05.12.2014 with the petitioners, who
are in the business of selling the land and receiving the
sal e consideration on behalf of their clients.

» The petitioners inproved the property and starting selling
the land to various third parties and they used to pay the
sale consideration to the respondent and her famly nenbers
by way of cash, cheque or Demand Draft.

> Admttedly, the 2 petitioner has issued a cheque dated
beari ng No. 003983, dated 05.01.2015, drawn on Tam | Nadu
Mercantil e Bank, Porur Branch, Chennai, for an anount of
Rs. 6,41,000/- to the conpl ai nant/respondent herein.

» The said cheque was presented by the conplai nant for paynent
on 09.01.2015 in the Indian Bank, Madras University Canpus
Branch, and the sane was returned unpaid on 10.01.2015 on
the ground “Funds I nsufficient”.

» Thereafter, the cheque has been re-deposited for paynent on
27.02.2015 in the Indian Bank, Kotturpuram Branch, however,
it was again dishonoured on 02.03.2015 with the remarks
“Funds Insufficient”.

» Ms.Jain Properties have issued a cheque bearing No.2028536
for a sum of Rs.6,41,000/-, drawn on Union Bank of India
West Manbal am Branch, Chennai, to the respondent and the
same has been encashed on 11.02.2015, which is substanti ated
by the Statenent of Accounts produced on the side of the
petitioner.

21. From the above, it is very clear that the issuance of
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the disputed <cheque by the petitioner is admtted and
est abl i shed. Primarily, once the issuance of cheque is
admtted/ established, the presunption would arise under Section
139 of the NI1. Act in favour of the holder of cheque and the
burden |ies upon the accused to rebut the presunption by adduci ng
evi dence. As held by the Hon' ble Suprene Court in the case of
Raj eshbhai Ml jibhai Patel (supra), until the accused discharges
his burden, the presunption under Section 139 of NI. Act wll
continue to remain and it is for the accused to adduce evidence
to rebut the statutory presunption. The Hon' bl e Suprene Court
has further held that the case therein involves various disputed
guestions of facts which need to be adjudicated after the parties
adduce evidence, and the conplaint under Section 138 of the N.I
Act ought not to have been quashed by the H gh Court by taking
recourse to Section 482 Cr.P.C Though the Court has power to
guash the crimnal conplaint filed under Section 138 of the NI
Act on the legal issues like limtation, etc., crimnal conplaint
filed under Section 138 of the N 1. Act ought not to have been
gquashed and further held that, under Section 482 C.P.C, it is
for the Court to decide there is prima facie case nmade out by the
petitioner to quash the sane.

22.From the factual matrix obtaining in this case, the
rival subm ssions/disputed facts submtted before this Court are
as follows :

» The conpl ai nant/respondent states that the cheque was
presented and re-presented at the instance of t he
petitioners. Contrarily, the petitioner denies the sane by
contending that they informed the respondent not to present
the cheque and they cane to know about the dishonour only
after I ssuance of | egal notice by t he
respondent / conpl ai nant .

» The petitioners state that the cheque issued by Ms.Jain
Properties is on their behalf and since the sane has been
encashed, a full and final settlenent has been made in
respect of the respondent. Contrarily, the respondent denies
the sanme by stating that the full and final settlenment has
not been reached between the parties.

» The petitioners state that, after mmjor portion of the |and
was sold out, the petitioners were willing to buy a piece of
the land belonging to respondent, on their own, and hence,
they gave the disputed cheque to the respondent only for
security purpose and it was agreed by the respondent that
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she will return the sane after paynent is made. Contrarily,
the respondent denies this subm ssion by stating that there
were various transactions between the respondent and the
petitioners and there were various anounts due to the
respondent and the anpbunt settled by Ms.Jain Properties is
one such amount which pertains to an entirely different
transaction and hence, the disputed cheque issued by the
petitioners is only towards the liability to the respondent
and not for security purpose.

23.As could be seen from the foregoing paragraphs, the
parties have put forth disputed facts, which can be adjudicated
only by letting in evidence by the parties, and such an exercise
cannot be done by this Court under Section 482 C.P.C. Al these
di sputed questions of facts have to be adjudicated by adducing
evidence and it is well settled that, this Court, while
exercising its jurisdiction under Section 482 Cr.P.C., cannot go
into these disputed questions of facts and adjudi cate the issues.
Therefore, this Court finds that the issues involved in this case
are factual in nature, which needs to be tried before the tria
Court. In view of the same, this Court is not inclined to quash
the conplaint in C C 4642 of 2015.

24. Hence, this Crim nal Origi nal Petition st ands

di sm ssed. Consequently, connected m scellaneous petition is
cl osed. The trial may be conpleted within a period of eight
nonths fromthe date of receipt of a copy of this order

Sd/ -

Assi stant Registrar(CS-VIII)
/'l True Copy//
Sub Assi stant Registrar
mkn

To

The Judi ci al Magistrate,
Fast Track Court No.Ill1,
Sai dapet, Chennai .

+1cc to Ms.S. Bruno Cruz, Advocate, S.R No.43350

Crl. O P. No. 9038 of 2016
SR-11(CO)
SB( 27/ 09/ 2021)
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