IN THE H GH COURT OF JUDI CATURE AT MADRAS

Reserved on Pr onounced on
12. 07. 2021 13. 09. 2021
CORAM

THE HONOURABLE MR. JUSTI CE S. VAI DYANATHAN
W P. Nos. 9575 and 19718 of 2010
W P. No. 9575 of 2010

The CGeneral Manager
St ate Bank of India,
Regi on-11, Chennai.
Petitioner
- VS-

1. The Central Governnent |ndustrial Tribunal
-cunmt Labour Court,
Bl ock No.1l, Sastry Bhavan,
Chennai - 600 034.

2. M. R Nagar aj an ... Respondents

PRAYER: Petition is filed under Article 226 of the Constitution
of India for issuance of a Wit of Certiorari to call for the
records from the 1st Respondent relating to the 1.D. No.122 of
2003 and the Award dated 25.01.2010 on the file of the Centra
Gover nnment I ndustri al Tri bunal - cum Labour Cour t t he 1st
Respondent and quash the order dated 25.01.2010 nmade in
| .D.No.122 of 2003 insofar as it nodified the punishnent dated
19. 10. 2001 i nposing dism ssal without notice to the punishnent of
conmpul sory retirenent.

For Petitioner : M. Anand
Ms.T.S. Gopal an & Co.

For R1 : Tri bunal

For R2 : M. M Ravi
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W P. No. 19718 of 2010

R. Nagar aj an ... Petitioner
_VS_

1. The Presiding Oficer
The Central Governnent |ndustrial Tribunal
-cum Labour Court,
Sastry Bhavan, Chennai - 34.

2. The General Manager,
State Bank of India
Region |1, Chennai- 1. ... Respondents

PRAYER Petition is filed under Article 226 of the Constitution
of India for issuance of a Wit of Certiorarified Mandanus,
calling for records from the 1st Respondent relating to the
| .D. No.122 of 2003 and the Award dated 25.01.2010 on the file of
the 1st Respondent and quash the same and direct the 20
Respondent to reinstate the petitioner wwth continuity of service
wi th back wages and attendant benefits.

For Petitioner : M .M Ravi

For R1 . Tri bunal
For R2 . M. Anand for Ms.T.S. Gopal an & Co.

COMMON ORDER

The Wit Petition in WP.No. 9575 of 2010 has been filed
by the State Bank of India, <challenging the Award dated
25.01. 2010 passed by the 1st Respondent, by which the punishnent
of dism ssal inposed on the enployee / R2 was nodified into the
one of Conpulsory Retirement. In WP.No.19718 of 2010 filed by
the enployee, the challenge is to the Award dated 25.01.2010
passed by the 1st Respondent in respect of Conpul sory Retirenent,
with a direction to the 2r Respondent to reinstate him in
service, with continuity of service with back wages and other
attendant benefits.

2. Since the issue involved in these Wit Petition is one
and the sanme, they are taken up together for for joint disposal.
For the sake of brevity, the parties are, in short, referred to
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as Bank and Enpl oyee respectively (for State Bank of India and
R Nagar aj an) .

Facts in WP. No. 9575 of 2010:

3. It was the case of the Bank that the Enployee was
appoi nted on 07.05.1981 and on account of certain serious and
gross msconducts, a detailed enquiry was conducted in terns of
Bi-Partite Settlenents and thereafter, he was dismssed from
service wthout notice. The Enployee raised an Industrial
D spute, pursuant to which, the Governnent of India referred the
di spute to the 1st Respondent for adjudication.

3.1. It was further case of the Bank that the Enployee
was issued with a Charge Meno dated 11.08.1998, containing as
many as the follow ng four charges:

i) Copying of entries in the Savings Bank to defraud the
Bank;

ii) Preparing of Parallel Pass Book to commt forgeries;

iii) Wthdrawal of Rs.1,42,800/- on 16 occasions; and

iv) Causing serious financial loss by using the forged
wi t hdrawal slips, preparation of SB passbook and m suse of the
of ficial position.

3.2. It was also the case of the Bank that the Enpl oyee
sent a reply dated 06.11.1998 and being not satisfied with his
explanation, an Enquiry Oficer was appointed to conduct an
enquriy. During the course of enquiry, it was found out that he
had commtted unaut hori zed and i1l egal wi t hdrawal s of
Rs.1,42,000/- from the Savings Bank Account No.21379 of one
custoner by nane M.S. Mohan and the conplaint dated 18.12.1996
(Ex.Pl) made by the custoner was forwarded to the |nspector of
Police, Kancheepuram before whom the Enployee admtted his
guilt and explained the manner in which, he had commtted such
m sconducts with the help of one Hariharan and Rajan Babu, who
wer e outsiders.

3.3. It was stated by the Bank that though enquiry
proceedi ngs commenced on 24.06.1999, the Enployee did not
cooperate for the conduct of enquiry proceedings and the Bank
mar ked docunents in Ex.Ps.1 to 28 and list of Wtness P.W1 to
P.W 13, whereas the Enployee did not mark any docunments and
produce the w tnesses. Though several w tnesses were exam ned and
cross examned by the Enployee, on 14.03.2001, the Enployee
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requested for recalling P.W.2 and 4 for cross exam nation and
his request was declined on the ground that he did not cross
exam ne them on the earlier occasion. The Enquiry Oficer, after
conducting a thorough enquiry submtted a report running to 121
pages, which were considered by the Disciplinary Authority and
thereafter, an order dated 07.09.2001 was passed with regard to
t he pr oposed puni shirent of di sm ssal wi t hout noti ce.
Subsequently, after giving personal hearing to the Enployee, the
Disciplinary Authority passed an order dated 19.10.2001,
confirmng the punishnment of dismssal wthout notice, against
which, an appeal was preferred by the Enployee before the
Appel late Authority. The Appellate Authority, after considering
the materials and affording a personal hearing to the Enployee,
passed an order dated 01.12.2001, confirmng the punishnment of
di sm ssal w thout noti ce.

3.4. It was the stand of the Bank that the Tribunal, on
reference for adjudication, held that the donestic enquiry was
not just and proper, on the ground that the request of the
enpl oyee for exam nation of his w tnesses had been turned down.
The Tribunal Ilost sight of the fact that despite grant of
sufficient opportunities, it was the enployee, who did not
utilize the opportunity. Even though the Tribunal accepted the
m sconducts of the enployee, by invoking the jurisdiction under
Section 11-A of the Industrial Disputes Act, 1947 (in short 'the
|.D. Act, 1947), the punishnment of dism ssal was converted into
the one of Conpulsory Retirenment. Stating that the Tribunal,
having held that the charges were proved, ought not to have
interfered with the punishnent, the Bank is before this Court to
set aside the Award dated 25.01.2010.

Facts in WP. No.19718 of 2010 in nutshell

4. The case put forth by the Enployee in this Wit
Petition was that he joined the services of the Bank as Cerk on
07.05.1981 and a nenop was issued to himand others, on the charge
of inproper verification of specinmen signature of 9 wthdrawal
slips before witing in the |edgers and caused |loss to the Bank
to the tune of Rs.89,300/-. Based on the conplaint of the Chief
Manager, he was detained by the Police and forced him to nake
sone entries in the duplicate pass book and also obtained his
signature in the bl ank papers.

https://hcservices.ecourts.gov.in/hcservices/



4.1. The further case of the Enployee was that the Bank
I ssued hima charge nmeno on 21.07.1997, l|levelling four charges as
stated supra, for which he sent an explanation through Advocate
on 13.08.1997, denying all the charges. Since he was a Cerk, he
di d not have access to pass book and the verification of specinen
signature was in the custody of Teller and Passing Oficer. It
was stated that out of 16 entries, nine entries were nmade by the
Enpl oyee and there was no whi sper about the remaining 7 entries.

4.2. It was also the case of the Enployee that Police
conpl aint was | odged by one Mbdhan on 17.12.1996 and the FIR was
registered wwth the delay of two days on 19.12.1996. The Tellers,
who were exam ned categorically deposed that the conplainant only
W t hdrew t he anount and his speci nen signature was duly verified,
inspite of which, he was victimzed in the occurrence. It was
further stated that his nane was not included in the FIR and even
the Chief Mnager did not depose against him so also the Hand
Witing Expert.

4.3. It was submtted that the Sub-Inspector of Police,
by name Jayaram who tortured him and foisted a false case
agai nst him was subsequently convicted by the Sessions Court for
life inprisonnment for a nmurder on account of simlar torture
carried out to him The Tribunal, having held that the donestic
enquiry was not proper by an order dated 22.12.2004, on the
basis of his prelimnary objection, posted the dispute for
further hearing by giving liberty to the Bank to | ead additiona
evidence. There were two Wit Petitions in WP.Nos. 5116 and 3785
of 2005 filed by the Enpl oyee and the Bank, against the order of
the Tribunal dated 22.12.2004 and this Court, by a Common O der
dated 12.11.2009, directed the Tribunal to adjudicate the dispute
after affording opportunity to the Enpl oyee.

4.4. 1t was the grievance of the Enployee that the
Tribunal, wthout even discussing the material evidence produced
by the Enployee, while holding that the charges are proved,
nodi fied the punishment of dismssal into conpul sory retirenent,
which is arbitrary in nature and is liable to be set aside.

5. The Enployee and the Bank filed counter affidavits,
which were nothing but reiteration of avernments made in their
respective Wit Petitions. Though the counter affidavit filed by
the Bank could be treated as supplenent to the affidavit in the
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Wit Petition, it was additionally stated therein that the
Enpl oyee suppressed the factum of his conviction dated
29.06. 2010, for one year Rigorous Inprisonnent with fine of
Rs. 10,000/- in C.C. No.372 of 2003 for offences under Sections 420
IPC r/w Sections 109, 468 r/w 109 and 471 IPC r/w 109 1PC.
Therefore, it was prayed that the Enployee is not entitled to any
relief on this ground al one. Though there is nention of crim nal
case in the affidavit, the details of <crimnal case find
reflected in the Award of the Tribunal.

5.1. In the counter affidavit of the Bank, it was brought
to the notice of this Court that the Bank has been paying | ast
drawn sal ary under Section 17-B and the Enpl oyee was paid as on
date a sum of Rs.9,32,953.48, including PF settlenent anmount of
Rs.1,30,745/- and the gratuity amount of Rs.1,05,090/- and the
Enpl oyee had unjustly enriched by hinmself by nonthly paynent,
despite suppression of his conviction by the Crimnal Court.
Hence, it was vehenently argued that the Wit Petition filed by

the Enployee has to be dismssed in limne and the nonthly
paynent under Section 17B would be a factor to disentitle himany
relief.

6. Learned counsel for the Enployee subnmtted that the
Tribunal, after comng to the conclusion that the donestic
enquiry is vitiated, must have granted the relief of
reinstatenent to the Enployee, in lieu of conpulsory retirenent,
as the converse is contrary to the proposition laid down by the
Suprene Court in the case of Neeta Kaplish vs. Presiding Oficer,
Labour Court and Ot hers, reported in 1999 (1) SCC 517, wherein it
was held as follows:

“28. Having regard to the findings recorded by
the Labour Court that the donestic enquiry was not
properly and fairly held and an effective opportunity of
heari ng was not given to the appellant, the Labour Court
was right in calling upon die Mnagenent to |lead fresh
evi dence. Since the Mnagenent did not |ead any fresh
evidence on nerits, the appellant was well wthin her
right to say that she, too, would not l|ead any fresh
evi dence. But, for that reason, her claim could not be
rejected. Rather, she was entitled to be granted relief
then and there. However, having regard to the entire
circunstances of the case particularly when the Labour
Court had itself found mat the enquiry was not fairly and
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properly held, we allow the appeal, set aside the
judgnent of the High Court and that of the Labour Court
and remand the case back to the Labour Court to decide
the case afresh after requiring the parties to D |ead
fresh evidence on nerits in pursuance of its order dated
21.11.1995. Having regard to the fact that the appellant
was renoved from service on 04.04.1987, we direct that
the Labour Court shall dispose of the whole matter within
three nonths fromthe date on which the certified copy of
this Judgnent is produced before it...”

6.1. Learned counsel for the Enpl oyee further pointed out
that nmere suspicion without any material evidence in support
t hereof, cannot be the base for arriving at a definite conclusion
and foisting liability on the Enployee, as held by the Suprene
Court in the case of Roop Singh Negi vs. Punjab National Bank and
others, reported in (2009) 2 SCC 570 that “As the report of the
Enquiry O ficer was based on nerely ipse dixit as also surm ses
and conjectures, the sane could not have been sustained. The
I nferences drawn by the Enquiry Oficer apparently were not
supported by any evidence. Suspicion, as is well known, however
high may be, can wunder no circunstances be held to be a
substitute for |egal proof”.

6.2. Learned counsel for the Enployee further drew the
attention of this Court to the order passed by this Court in
R Ramasubbu vs. The Additional Director General of Police and
others [WP.(MD) No.23041 of 2015] dated 07.02.2018 to contend
that the conversion of punishnent into the the one of conpul sory
retirement itself is disproportionate to the unproved charges.
For the sake of convenience, the rel evant paragraphs of the order
(supra) are extracted hereunder:

“11. As already pointed out, the enquiry officer
rendered the findings adverse to the petitioner herein
solely on the strength of the statenent nmade by the wife
of the deceased during the disciplinary enquiry. The very
same witness turned conpletely hostile and took a total
contradictory stand before the crimnal Court. This Court
exercising its jurisdiction under Article 226 of the

Constitution of India cannot | ose sight of this
subsequent developnent. It is true that the disciplinary
authorities wll have to go by the material on record

But when the final order is put to challenge before this

https://hcservices.ecourts.gov.in/hcservices/



Court and certain subsequent devel opnent had taken place
in the neanwhile, this wll be justified in taking the
samne into account . The di sci plinary authorities
t henselves have conme to the ~conclusion that the
petitioner is not guilty of any noral turpitude. The
second part of the charge is specifically held as not
proved even during the disciplinary proceedings. This
| eaves only with the first part of the charge which is ?
perfunctory investigation?.

12. This Court is therefore of the view that the
puni shment of conpulsory retirenment is shockingly and
grossly disproportionate. The inpugned order is therefore
set aside. The matter is remtted back to the file of the
second respondent to inpose any other |esser punishnent,
considering the nature of charge, nanely, perfunctory
I nvestigation. Thi s Wit Petition S al | oned
accordingly...”

7. Learned counsel for the Bank strenuously contended
that the Enpl oyee hinself admtted his guilt in his oral evidence
to the effect that he made entries in the pass book. Wen the
final order of punishnent was passed after follow ng due process
of law and the sane was al so confirned by the Appellate Authority
after a personal hearing, then no plea is available for the
del i nquent that the order passed was in violation of principles
of natural justice. In support of his contention, he relied on a
judgnment of the Supreme Court in the case of Canara Bank vs. V. K
Awast hy, reported in 2005 (6) SCC 321, in which it was observed
as foll ows:

“6...... It is to be further noted that in the
appeal before the Appellate Authority findings of the
| nquiry Oficer and Di sci plinary Aut hority wer e
chal l enged and, therefore, the question of any prejudice
does not arise. Since enployee had the opportunity to
neet the stand of the Bank, it was to his advantage, and
opportunity for personal hearing was also granted.
Keeping in view what was observed in B. Karunakara's
case (supra) there was no question of violation of
principles of natural justice.”

7.1. It was further argued by the |earned counsel for the

Bank that the msconduct of the Enployee was proved beyond
reasonabl e doubt through oral and docunentary evidence and the
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Tribunal erred in conversion of punishnent, especially when it
was held that the charges were proved. The Award passed by the
Tribunal is against the dictumlaid down by the Suprene Court in
the case of State Bank of India and others vs. Samarendra Kishore
Endow and Ot hers, reported in (1994) 2 SCC 537, by which, though
the SLP filed by the State Bank of India was dismssed, the
matter therein was remanded only to decide the possibility of
| esser punishnment either by the D sciplinary Authority or by the
Appel | ate Authority. For the sake of brevity, relevant paragraphs
are extracted hereunder:

“16..... In the circunstances it may be that the
puni shnment of renoval inposed upon the respondent is
harsh but this is a matter which the disciplinary
authority or the Appellate authority should consider and
not the Hi gh Court or the Adm nistrative Tribunal. In our
opinion, the proper <course to be adopted in such
situations would be to send the matter either to the
Disciplinary authority or the Appellate authority to
i npose appropriate puni shnent.

17. For the above reasons, the appeal S
dismssed wth an observation that the Appellate
authority shall consider whether a |esser punishnment is
not called for in the facts and circunstances of the
case. The Appellate authority shall pass orders in this
behalf within four nonths of the receipt of the copy of
this order.”

8. Heard the |earned counsel on either side and perused
the material docunents avail able on record.

9. The Bank and the Enployee have approached this Court
by filing these Wit Petitions respectively, challenging the
portion of the Award dated 25.01.2010 in I.D.No.122 of 2003 that
had gone agai nst them The Governnent of India, by an order dated
31.07.2003 referred the Industrial D spute for adjudication to
decide the follow ng issue:

“Whet her the action of the Managenent of State
Bank of India in inposing the punishnent of dism ssal
from service of Sri.R Nagarajan is legal and justified?
If not, what relief he is entitled to?”
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10. The Enployee was issued with a charge neno, stating
inter alia that he had failed to verify the genui neness of the
speci nen signature in the withdrawal slips before posting it in
the ledger, thereby caused a loss to the Bank. The Enployee,
based on the conplaint |odged by one Mhan, was detained by
Police from 17.04.1997 to 19.04.1997 and since the Enployee was
under judicial custody from 20.04.1997 to 02.06.1997, he was
pl aced under suspension by the Bank by an order dated 24.04.1997.
It is seen that though the Bank gave an undertaking before this
Court in WP.No.15230 of 1997 filed by the Enployee for quashing
the enquiry proceedings that they wll not proceed with the
enquiry  proceedi ngs, they acted contrary to their own
undert aki ng. Subsequently, the Enployee went upto Suprene Court
and after disposal of SLP, he requested the Enquiry Oficer to
provi de himan opportunity to cross exam ne four w tnesses, which
was refused, thereby there was a violation of principles of
natural justice. The Enquiry Oficer, based on the docunents
produced, cane to the conclusion that the charges are proved
pursuant to which, the D sciplinary Authority dismssed the
enpl oyee from service, which was confirmed by the Appellate
Aut hority.

11. The Bank stated that the enployee has comitted a
gross m sconduct in respect of an account of a custoner, nanely,
Mohan and though several opportunities were granted to the
Enpl oyee to put forth his case, he failed to produce docunents
and also to cross examne the witnesses. In the enquiry, he had
not produced docunents, except adopting the tactics of frequent
wal king out of the enquiry. Finally, the Enquiry Oficer
submtted a report, holding the charges to be proved against the
Enpl oyee and since the Bank |ost confidence in the enployee, no
relief could be granted to him and he should not be allowed to
continue in service.

12. In the Industrial Dispute, the Enployee raised a
prelimnary objection as to the inproper and unfair conduct of
t he donestic enquiry and though the Tribunal concluded that there
was no proper conduct of donestic enquiry, it allowed the Bank to
| ead additional evidence. According to the Enpl oyee, the Bank did
not reserve any right to |ead additional evidence in the counter
affidavit, in the absence of which, there was no justification on
the side of the Tribunal in allowing the Bank to | ead additional
evi dence. Against the order of the Tribunal dated 22.12.2004
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regarding prelimnary objection, both the Enployee and the Bank
approached this Court by filing Wit Petitions in WP.Nos.5116
and 3785 of 2005. The Wit Petition filed by the Managenment was
di sm ssed and the other one filed by the Enployee was ordered by
this Court vide conmmon order dated 12.11.2009, with a direction
to the Tribunal to adjudicate the dispute after affording
opportunity to the Enpl oyee.

13. It is pertinent to nmention here that the Bank,
w thout waiting for the final Award to be passed by the Tribunal,
had approached this Court by filing WP.No.3785 of 2005 agai nst
the order of the Tribunal dated 22.12.2004 passed in respect of
prelimnary objection, which is contrary to the decision of the
Apex Court in the case of The Cooper Engineering Limted vs.
P. P. Mundhe, reported in (1975) 2 SCC 661, wherein it was held as
under:

“22... W should also make it clear that there
will be no justification for any party to stall the final
adjudication of the dispute by the Labour Court by
questioning its decision with regard to the prelimnary
i ssue when the matter, if worthy, can be agitated even
after the final award. It will be also legitimate for the
High Court to refuse to intervene at this stage. W are
maki ng these observations in our anxiety that there is no
undue delay in industrial adjudication.”

However, the request of the Managenent in WP. No.3785 of 2005 has
been rejected in the said Wit Petition.

14. Now, the issue to be decided is, whether the
Managenment has proved the charges or not? According to the
Managenent, all the relevant docunents have been narked before
the Tribunal and the Tribunal had properly analyzed the docunents
and therefore, it should have confirned the punishnment of
di smi ssal inposed on the Enployee, instead of interfering wth
t he puni shnent.

15. Once the donestic enquiry has been held to be not
fair and proper, it is open to the Enployer to adduce fresh
evidence in the light of the judgment of the Apex Court in the
case of Workmen of Fire Stone Tyre Rubber Conpany v. Managenent,
reported in 1973 (1) LLJ 78 (equivalent (1973) 1 SCC 813,
provided there is a plea taken by the Managenent in the counter
affidavit that they nust be given an opportunity to let in
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evi dence. |In Shankar Chakravarti vs. Britannia Biscuit Co. Ltd.
and others, reported in (1979) 3 SCC 371, the Apex Court held
that there is no need for the Labour Court or Tribunal to rem nd
the Managenent as to what they should do. Admittedly, in this
case, the donestic enquiry was held to be defective and the
subsequent plea of adducing additional evidence was negatived by
this Court. It is no doubt true that the enquiry report, which
has been held to be bad by the Tribunal, can be narked as
Exhibit, as it would form part of the nmaterial on record. But,
however, it <can be |ooked into only for the purpose of
contradiction and it cannot be construed as a gospel truth.

16. There is no evidence let in by the Managenent before
the Tribunal to establish the case. Firstly, there was no plea
made by the Managenent to |ead additional / fresh evidence and
secondly, the donestic enquiry has been found to be inproper. In
case of any plea in the counter to |lead evidence for the first
time, it should have been done by the Mnagenent at the first
i nstance and the enployee has to |ead evidence thereafter. The
procedure adopted by the Tribunal that the Enpl oyee should let in
evidence first, may not be correct. In any event, in this case,
the Enployee was neither granted any permssion to lead any
evidence nor plea was raised by the Managenent to let in
additional / fresh evidence.

17. In the present case, doors have been closed for fresh
evi dence by the Managenent to establish the charges and though
charges levelled against the Enployee appear to be very serious
in nature, the Bank had taken it very casually to deal with such
a serious issue and failed to establish the charges in proving
the guilt of the Enployee by letting in evidence. Unless until
fresh evidence is let in to establish the charges, it is very
difficult for the Managenment to sustain their argument by only
relying upon the donestic enquiry, which had been thrown by the
Tribunal even at the initial stage itself. As already stated
supra, there is no avenue for the Managenent to | ead additional /
fresh evidence, as the plea of Ileading additional / fresh
evi dence was absent in the counter. Wien there is no evidence on
the side of the Bank, obviously, no punishnent can be inposed on
the Enployee. Wen charges are not proved, the question of
i nposi ng any puni shnent or nodifying the punishnent into the one
of conpul sory retirenent does not arise at all.
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18. Considering the overall circunstances, this Court
finds that the Bank's plea that the Enployee had conmtted a
gross m sconduct and the orders of the Disciplinary Authority and
the Appellate Authority should be restored, does not hold good,
as the approach adopted by the Bank in this case is conpletely
perfunctory and not appreciable. Hence, the Wit Petition filed
by the Bank (WP.No.9575 of 2010) is liable to be dism ssed and
the Wit Petition filed by the Enpl oyee (WP.No.19718 of 2010) is
to be all owed.

19. In the result, WP.No.9575 of 2010 is dismssed and
W P. No. 19718 of 2010 is allowed. Since it was stated that the
Enpl oyee has already attained superannuation, the Bank 1is
directed to extend all the nonetary benefits due to the Enpl oyee,
if not already given, after adjusting the anount already paid,
I ncl udi ng the wages paid under Section 17-B of the |.D. Act, 1947,
together with continuity of service, consequential and all other
benefits, wthin a period of three nonths from the date of
recei pt of a copy of this order. No costs.

Sd/ -
Assi stant Registrar (CS-111)

[l True Copy //

Sub Assistant Registrar
ar
To:

1. The Presiding Oficer
The Central Governnent |ndustrial Tribunal
-cunt Labour Court,
Sastry Bhavan,
Chennai - 34.

2. The General Manager,
State Bank of India,
Region I1, chennai.
W P. Nos. 9575 and 19718 of 2010
RR( CO)
B. VC (12/10/2021)
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