IN THE H GH COURT OF JUDI CATURE AT MADRAS
RESERVED ON : 04.08. 2021
PRONOUNCED ON : 01.10. 2021
CORAM
THE HONOURABLE MR. JUSTI CE RMI. TEEKAA RANAN
CRL. A. NO 641 OF 2015

K. Amrudha Priya
Appel | ant / Conpl ai nant

Vs.

S. Sri dhar
Respondent / Accused

Prayer: This Crimnal Appeal has been filed under Section 378 of
the Crimnal Procedure Code, to set aside the order passed by
the learned Principal Sessions Judge, Chennai dated 18.02.2014
in Crimnal Appeal No.184 of 2012 and confirm the order passed
by the l|earned Metropolitan Magistrate, Fast Track Court-1,
Egnore in C C No. 3201 of 2012 and convict the Respondent/Accused
for offence under Section 138 of the Negotiable Instrunments

Act .
For Appel | ant . M. S. R Raghunat han
For Respondent : M. V.Vijayakumar
JUDGVENT
(The case has been heard through Video Conference)
The wunsuccessful private conplainant is the appellant
her ei n.

2. This appeal has been filed against the order dated
18.02. 2014 nmade in Crimnal Appeal No. 184 of 2012, on the file
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of the learned Principal Judge, Chennai, wherein, the |earned
judged has reversed the order of the |earned Metropolitan
Magi strate, Fast Track Court No.Il, Egnore, in C. C No.3201 of
2012, dated 27.09.2012.

3. For the sake of convenience, the parties are referred
to conplainant and the accused as per the rankings before the
Trial Court.

4. The private conplainant has filed a private conplaint
under Section 200 of Cr.P.C for the offence under Section 138 of
the Negotiable Instruments Act, against the accused, for the
di shonoured cheque to the tune of Rs.13,44,976/- and the sane is
taken on file as C. C No.355 of 2006 before the |earned Judicial
Magi strate, Anbattur and the |earned Judge had transferred the
said C.C. to the learned Metropolitan Magistrate, Fast Track
Court No.l, Egnore, Chennai and renunbered as C. C No.3201 of
2012.

5. After the Trial, the |learned Metropolitan Mgistrate,
Fast Track Court No.l, has convicted the accused for the
of fence under Section 138 of the Negotiable Instrunents Act and
sentenced himto undergo sinple inprisonnment for one year and to
pay cheque anount of Rs.13,44,976/- as conpensation within a
period of one noth from that day, in default to undergo sinple
I nprisonnment for a period of three nonths. Aggrieved by the
said conviction and sentence, the accused has preferred crim nal
appeal in Crl.A No.184 of 2012, before the Court of Sessions,
Chennai and by order dated 18.02.2014, the |earned Judge has
all owed the appeal. Hence, the present Crimnal Appeal has been
preferred by the conpl ainant before this Court.

6. Heard the learned counsel for the appellant and the
respondent and perused the nmaterials placed on record.

7.Brief facts leading to file of the private conplaint
are as under:

a) The conplainant is the proprietor of “C. P.K Leathers”
an exporter. The accused is the Conm ssion Agent in |eather
busi ness and had a good acquaintance with the conplainant's
husband viz., C P.Siva Arasu. Due to this advantage, the accused
had received advance anount on the conm ssion, for which the
accused has to procure orders for the conplainant.
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b) On the business transaction with the conplainant, the
accused owe a sum of Rs.81,190/- and Rs.5,13,994/- in two
Conpany's account viz., “Sun Shine Trading Conpany” and “Macsun
I ndi @ Account respectively.

c) The accused failed to procure orders as well fail to
repay the said advance anmount. Finally gave the follow ng four
cheques:

(i) Cheque bearing No:614377, dated 14.02.2006 drawn on
Canara Bank, Park Town Branch for a sum of Rs.81,130/- [Rupees
Ei ghty One Thousand One Hundred and Thirty only]

(ii)Cheque bearing No:614379, dated 28.02.2006, drawn on
Canara Bank, Park Town Branch for a sum of Rs.5,13,994/- [Rupees
Fi ve Lakhs Thirteen Thousand Ni ne Hundred Ni nety Four only]

(ii1)Cheque bearing No:614380, dated 21.03.2006 drawn on
Canara Bank, Park Town Branch for a sum of Rs.1,02,220/- [Rupees
One Lakh Two Thousand Two Hundred Twenty only]

(iv) Cheque bearing No: 614381, dated 11.03.2006, drawn on
Canara Bank, Park Town Branch for Rs.6,47,632/- [Rupees Six
Lakhs Forty Seven Thousand Six Hundred Thirty Two only]

d) The first two cheques were issued for repaying the
advance amount and the remaining cheques were issued for
interest for the dues.

e)After two nonths, all the cheques were presented for
collection before the Indian Bank, Purasawakkam and they were
di shonored as “Account Cl osed” on 28.02.2006. The sane was duly
intimated to the conplainant on 14.05.2006 through separate
return nenos, by the Payee Banker.

f) On 26.04.2006 the conplainant had sent a statutory
noti ce under Section 138(b) of the Negotiable Instrunents Act
and the sane was duly served on the accused on 28. 04. 2006.

g) The accused replied to the statutory notice and denied
the liability and stated that those cheques were handed over to
C.P.Siva Arasu only for security purpose, since the transaction
bet ween themis based on “conm ssion”.
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h) The conplainant not satisfied with the reply, has
| odged the conplaint before the Judicial Mugistrate, Anbattur.

8.Exs.P1 to P4 are the cheques, dated 28.02.2006,
14.02. 2006, 21.03.2006 and 11.03.06 and cheques representing the
anounts viz., Rs.81,130/-, Rs.5,13,994/-, Rs.1,02,200/- and
Rs. 6,47,632/- respectively. On a perusal of the return
meno/ Ex. P5, all the cheques when presented for encashnent were
di shonour ed.

9. The suggestive case of the defence is that the cheques
were handed over only towards security in the course of the
busi ness transaction to one Siva Arasu and he had presented sone
of the cheques to this conplainant. The issuance of the cheuge
and signature in the cheuge are not disputed by the accused. The
accused has arrayed as proprietary of the Sun Shine Trading
Conpany. Though a point has been raised that he being the
Letter of Authority cannot be prosecute in the business of the
proprietary, this Court does not find any legal ground to
sustain the sane.

10. Furt her, the accused was duly represented as
Proprietary of the Firm and he signed as a Letter of Authority,
since he is a Proprietary of the Firm the conplaint 1is
mai ntai nable, in view of the settled position in connection with
the Proprietary of the Firm Since, the signature in Exs.Pl to
P4/ cheques are not disputed as that of the accused and the sane
were di shonour ed. The private conplainant is entitled for
presunpti on under Section 138 of the Negotiable Instrunents Act
and it is for the accused to rebut the sane.

11. To rebut the presunption, it is not necessary for the
accused to get into witness box or adduced any evidence. It is
always open to the accused to mnake wuse of the materials
avai l abl e on record and to probablise the suggestive case to the
| evel of preponderance of probability.

12. The case of the accused is that he is a Conmm ssion
Agent of one Siva Arasu and he wused to receive advance
comm ssion in the business from the said Siva Arasu and during
such business transaction, the said Siva Arasu had obtai ned many
bl ank cheques as security and on closure of his business, he had
transmtted sonme of the cheques to this conplainant and through
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t he conplainant, he had falsely filed this case. According to
t he accused, the cheques were handed over only towards security
I n the course of business transaction.

13. Further, according to the accused, this case has been
initiated at the behest of CP.Siva Arasu, through his
wi fe/private conplainant viz., K Amudha Priya against the
mandat e hol der. The said K Amudha Priya was exam ned as PW. In
the cross exam nation, she admtted that accused is a Conmm ssion
Agent and he had transaction wth C P.K Leathers. Furt her, PW
has adnmitted that the accused had received advance towards
conmm ssion payable to him for the proposed placenent of orders
with her. According to her, a sum of Rs.81,130/- is due and
payabl e under Sun Shine Trading Conpany and Rs.5,13,994/- is
payabl e under Macsun India, as the accused never procured any
order. For discharge of the said liability, the accused had
i ssued two cheques. She would further claim that cheque dated
21.03.2006 for a sum of Rs.1,602,220/- and cheque dated
11.03.2006 for a sum of Rs. 6,47,632/- were issued to her
towards interest on the said advance anounts.

14. Further, PW. had admtted in her cross examnation
that she is the proprietor of “CPK Leathers”. As the business
transaction the accused has to owe a sum of Rs.13,45,000/- to
her firm and her husband C. P.Siva Arasu is responsible for her
busi ness activities and she is not aware about the business
transactions. Further, she admtted that she did not produced
the “Books of Accounts” of her own conpany to prove the case of
| ending noney to the accused and she had not explained to the
Court that what was the period of interest and how to calcul ate
the cheques pertains to the sum of Rs. 1, 02, 220/ - and
Rs. 6,47,632/- issued as interest for the existing dues.

15.In view of the answer elicited in the cross
exam nation of PW, it clear that the accused has to owe a sum
of Rs.13,45,000/-, to her husband. According to her, a sum of
Rs. 81, 190/ - is due payabl e under “Sun Shine Tradi ng Conpany” and
Rs.5,13,994/- is due payable under “Macsun India”. As the
accused never procure any order and that represents the two
cheques and other tw cheques nanely one for a sum of
Rs. 1, 02,220/ - and another cheque for a sum of Rs.6,47,632/- are
due in view of the interest payable on the advance anount.
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16. Admttedly, no books of accounts have been filed
before the Court to show that the accused owed noney as cl ai ned
by PW and there was an agreenent to pay the interest anount in
default of the repaynent of the principal anount.

17. Adm ttedly, she is not aware in the Dbusiness
transaction between the conplainant and the accused and her
husband is responsible for business activity. Furthernore, she
has not produced books of accounts for the Conpany though she
said she willing to produce the sane and no cal cul ati on sheet
has been filed to show the period of interest and rate of
interest and principle ambunt. In other words, in view of the
answer elicited in the <cross examnation of the PW, the
suggestive case of the defence that he has not received any
anount from the conplainant, a cheque that was given to
conplainant has also probablise the suggestive case to the
preponderance of probability |level that passing of consideration
I's doubtful as clainmed by PW.

18.1n view of the suggestive case bei ng made probabl e by
the accused, it is the duty of the private conplainant to prove
the existence of the legally enforceable debt. As stated supra
neither the person responsible in business activity nanmely her
husband viz., C P.Siva Arasu, was exam ned before the Court nor
any account books have been produced to show that initially an
anount of Rs.81,130/- was paid to Sun Shine Tradi ng Conpany and
Rs.5,13,994/- is due for Macsun India limted. Hence, the Lower
Appel late Court has rightly conme to the conclusion that the
after rebuttal of presunption by the accused, the private
conpl ai nant has not denonstrate before the Court regarding pre-
existing legally enforcible debt and in the absence of the sane
the Sessions Court, Chennai has rightly allowed the appeal and
convicted the accused as stated supra.

19.1n the absence of any positive evidence to prove the
pre-existing legally enforceable debt, this Court does not find
any reasons to interfere with the order passed by the Courts
bel ow.

20.1n view of the above, this Crimnal Appeal is hereby
di sm ssed. The order passed by the learned Principal Sessions
Judge, Chennai dated 18.02.2014 in Crimnal Appeal No.184 of
2012 by confirmng the order passed by the |earned Metropolitan

https://hcservices.ecourts.gov.in/hcservices/



Magi strate, Fast Track Court-1, Egnore in C. C. No.3201 of 2012 is
her eby confi r ned.

Sd/ -
Assi stant Registrar(CS-VIII)

/'l True Copy //
Sub Assistant Registrar
dua
To:

1. The Principal Sessions Judge,
Chennai .

2. The Metropolitan Magistrate,

Fast Track Court-1,

Egnore, Chennai.
+lcc to Ms.R Vaishali, Petitioner, Advocate, S.R No.51443
+lcc to M. V. Vijayakumar, Respondent, Advocate, S.R No.51030

Crl.A No. 641 of 2015

NR( CO)
RLP( 02/ 11/ 2021)
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