IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 22.07. 2021
CORAM
THE HONOURABLE MR. JUSTI CE S. VAI DYANATHAN
W P. NO. 30743 OF 2005
V. Manohar an
Petitioner
Vs.
1. The Managenent of

Par k Sheraton — Adyar Gate Hotel,
132, TTK Sal ai,

Madras — 18.

2. The Presiding Oficer,
Princi pal Labour Court,
Chennai .

Respondent s

Wit Petition filed under Article 226 of the Constitution
of India, praying for the issuance of a wit of Certiorarified
Mandamus, after calling for the records relating to the order
dated 17.06.2002 in |.D. No.357 of 1996 from the 27 Respondent,
gquash the same and consequently direct the 2mM Respondent to
decide the matter on nerits, on remand.

For Petitioner : M. V. Aj oy Khose

For 1st Respondent : M s. D. Veda
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ORDER

Petitioner/enployee has cone forward with this Wit
Petition challenging the order dated 17.06.2002 passed by the 2nd
Respondent/Labour Court in 1.D.No.357 of 1996 and for a
consequential direction to the Labour Court to decide the matter
on nerits, on remand.

2. In the case on hand, the Petitioner/enployee has
filed a Claim Statenent before the Labour Court after failure of
conciliation and the Managenent has filed counter. The enpl oyee
was examined in chief on 27.06.2001 and the case was posted
thrice for cross-exam nation by the Managenent. It is the case
of the Petitioner/enployee that, on 23.07.2001, the counsel for
t he Managenent was not ready for cross-exam nation. Hence, the
case was adjourned to 20.08.2001 finally. On 20.08.2001, though
the enpl oyee as well as the counsel on either side were present,
the counsel for the Managenent was not ready for cross-
exam nation and the matter was adjourned to 19.09.2001, on which
date, the 2nrd Respondent-Presiding Oficer was on canp. Agai n
when the <case cane up for cross-examnation of WW1 on
17. 06. 2002, the enployee was unable to cone and hence, the case
was di sm ssed for default on the sane date.

3. Learned counsel for the Petitioner/enployee submtted
that, the enployee's erstwhile counsel viz. M.Fenn Walter, who
was appearing before the 27 Respondent/Labour Court was
hospitalized due to illness and hence, he could not attend the
case and that, he died subsequently. Hence, the enployee was
not aware of the fate of the case. Also, as there was change of
address of the enployee, he could not receive a copy of the
Awar d.

4. It is contended by the Ilearned counsel for the
Petitioner that, after publication of the Award under challenge
in terns of Section 17 of the Industrial Disputes Act, 1947, the
Labour Court has beconme functus officio and hence, the
Petitioner has no other option, but to challenge the Award by
way of filing the present Wit Petition.

5. Lear ned counsel appeari ng for t he 1st
Respondent / Managenent represented that, the nanme of the 1st
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Respondent - Hot el has been changed from 'Park Sheraton' to 'Crown
Plaza' and that, the Petitioner/enployee is about 68 years old
as on date. Hence, according to the learned counsel, at this
distant point of tinme, remanding the matter to the Labour Court
IS not going to serve any purpose.

6. Heard the |earned counsel on either side and perused
the material docunents avail able on record.

7. "Dism ssed for default' cannot be an Award at all.
In a catena of decisions, this Court has held that, in case, a
party is absent, it is the mandatory duty on the part of the

Labour Court/Tribunal to call for records and proceed with the
I ndustrial Dispute, as if, the other party is present.

8. Rule 34(10) of the Tam lInadu Industrial D sputes
Rul es, 1958, nmakes it clear that, when a party is absent, the
Tri bunal / Labour Court wll have to proceed as if, the other
party is present and render a finding on nerits. In this case,

the Petitioner/enployee has tendered evidence and on the date of
dism ssal of the Industrial D spute, the matter has been posted
for cross-exam nation of WW L. That being the case, there are
materials avail abl e before the Labour Court and the Labour Court
could have called for records fromthe Conciliation Oficer and
t he Managenent to state their case, and thereafter, it ought to
have rendered a finding on nerits. In such an event, the
enpl oyee will have no right at all to file a Petition to set
aside the Award, invoking Rule 48(2) of the Tam | nadu Industri al
Di sputes Rules, 1958, on the ground that, the Labour Court has
become functus officio and that, the Wit Petition needs to be
entertai ned, and the Award has to be interfered wth.

9. As the 2nr Respondent/Labour Court has perfunctorily
proceeded to pass the Award, this Court is of the view that, the
same is not an Award in the eye of law and it needs to be
interfered wth. Hence, the Award dated 17.06.2002 passed in
|.D. No.357 of 1996 is set aside and the matter is remtted to
the 27 Respondent/Labour Court to decide the case afresh, after
af fording an opportunity of hearing to the parties concerned.

10. Taking note of the fact that, the Industrial Dispute

Is of the year 1996 and 25 years have gone by from the date of
the dispute, the Labour Court is expected to take up the
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| ndustrial Dispute and proceed with the same w thout adjourning
the matter beyond seven working days at any point of tinme and
render a finding on nerits and in accordance with law, within a
period of six nonths fromthe date of receipt of a copy of this

or der.

11. In t he meant i ne, it i's open to t he
Petitioner/enployee to file a Petition to anmend the cause title
and bring the new enployer in the place of the 1st

Respondent / Managenent her ei n.

12. It is made clear that, since the Petitioner/enployee
has reached the age of superannuation, in case, his contention
I's accepted, he may be entitled to benefits only upto the age of
58, and not beyond that.

In fine, the Wit Petition is allowed with the above
directions. No costs.

Sd/ -
Assi stant Regi strar (CO

/[l True Copy //
Sub Assistant Registrar
(aeb)
To

The Presiding Oficer,
Princi pal Labour Court, Chennai.

+lcc to M. V. A oy Khose, Advocate, S.R No.35137
W P. No. 30743 of 2005

GP( CO)
RLP( 17/ 09/ 2021)
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