IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 09. 04. 2021
CORAM :
THE HONOURABLE MR. JUSTI CE N. KI RUBAKARAN
W P. No. 26465 of 2010
AND
M P.No.1 of 2011

T. R Raj agopal an,
S/ 0. K. Ramaswamni ,

Pl ot No. 31B,
Sankaran Street,
Madi pakkam
Chennai 600 009 ...Petitioner
Vs
1. The Director General,
Bur eau of | ndi an Standards,
Manak Bhavan,
No. 9, B.S.Jaffar Marg.,
New Del hi 110 002.
2. The I nquiring Authority,
Deputy Director Ceneral (9S)
Bureau of | ndi an Standards,
C. 1. T. Canpus,
Taramani, Chennai 600 113. ... Respondent s

PRAYER: Petition filed under Article 226 of the Constitution of
India to issue a Wit of Certiorari, calling for the records of
the first r espondent in its Menorandum No. Vi g/ SRO 2004-
05/ 408/ 242 dated 4.6.2007, quash the sanme and in nenorandum
No. Vi g/ SRQO 2004- 05/ 408/ 423 dated 23.08.2010, quash the sane in
so far it permts enquiry to be conducted in respect of articles
| & I'l of Menorandam No. Vi g/ SRQ 2004- 05/ 408/ 242 dated 4. 6. 2007.

For Petitioner : M. S. Kart hik
For Respondents ; M. T. S. Raj anphan
ORDER

The present Wit Petition has been filed for a Wit of

Certiorari seeking to call for the records on the file of the 1st
respondent in connection with a Charge Menorandum dated 4.6.07
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I ssued against him by the Director General in his proceedings
dated 04.06. 2007 levelling three Articles of Charges and anot her
Meno dated 23.08.2010 issued by the sane authority deciding to
proceed with the first two Articles of charges while dropping

the 3rd Article of the charges accepting the contention of the

petitioner that the 37d Article of the charge is time barred by
limtation on the basis of his representation dated 6. 3. 10.

The Articles of Charges against the Petitioner are
repr oduced bel ow for convenience : -
“ARTI CLE- 1
That the said Shri TR Raj agopal an, the then
Scientist-E (Retired), Southern Region Ofice (SRO,
Chennai, while functioning as the Scientist-E & Head,
Mar k Departnent, Chennai- (MDC-1), SRO Chennai in the
year 2003-04 had provided undue benefits to twelve BIS
| icensees for packaged drinking water operating under
the jurisdiction of MDC-I by not inposing stop marking
for the BIS licences held by the receipt of the
i ndependent test reports showing failure of sanples in
critical requirenents t her eby blatantly wviolating
the provisions of Anmendnent No. 3, July 2003 to the
Operating Manual for Product Certification, 1998
i ssued by the Central Mar ks Departrment of BIS vide
circular dated 10-07-2003.
2.By his above act, Shri T.R Rajagopalan, the then
Scientist-E & Head (MD),
had unduly benefited the firm and thereby, displayed
| ack of devotion to duty and conduct unbecom ng of a
BIS enployee in violation of Rule 3 (1) (ii) & (ii) of
the CCS (Conduct) Rules, 1964.
ARTI CLE - |1
1. That the said Shri T.R Rajagopalan, the then
Scientist-E (Retired), Southern Region Ofice (SRO,
Chennai, while function ing as the Scientist-E & Head,
Mar ks Departnent, Chennai-I (MDC-1), SRO Chennai in
the year 2002-04 had provided undue benefit to Ms
Plus Mneral Waters (P) Ltd, (CML-6274370) a BIS
licensee for use of the Standard Mark on Packaged
Drinking Water as per |S 14543:1998, by not processing
the licence for cancellation when they were found to
be m susing the BIS Standard Mark by nanufacturing and
mar keting packaged drinking water wth the BIS
Standard Mark under the brand and |icence nunbers of
other BIS licensees. As per clause 5(5) (a) (iv) of
the BIS (Certification) Regulations, 1988 and cl ause
B-6 of Anmendnent No. 3 of the Enforcenent Mnual,
1994, the licence was required to be processed for
cancel | ati on, which  was not ensur ed by Shri
T. R Raj agopal an.
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2. By the above act, Shri T.R Rajagopalan, the then
Scientist-E & Head (MDC-1)had wunduly benefited the
firm and therepy, displayed |ack of devotion to duty
and conduct unbeconmng of a BIS enployee in violation
of Rule 3 (1) (ii) & (ii) of the CCS (Conduct) Rules,
1964.”

2. The contentions of the petitioner are three folded,
nanely, that the sanction order of the President to proceed
against the petitioner departnentally after retirement is not
based on relevant nmaterials and for the second Article of charge
no material was placed before him Secondly, the subject matter
of the first Article of Charge, i.e., the GCrcular dated
10.07.03 was anended by an order dated 17.03.06 and hence the
first Article of Charge ought not to have been issued. Thirdly
he has contended that the third Article of charge is tine
barr ed.

3. A detailed Counter Affidavit has been filed on behalf
of the respondents praying for the dismssal of the said wit
petition on the sole ground that wit ©petition 1is not
mai nt ai nabl e against a Charge Meno and it is for the delinquent
to prove his innocence before the Enquiry Oficer as the wit
petitioner has got abundant opportunity in the nane of enquiry
to prove his innocence by rebutting the basis of the charges and
al so by independently producing his own evidences to prove his
i nnocence. They have contended that the wit petitioner ought
not to have chosen to file this wit petition before this court
challenging the nerits and denmerits of the charge neno.

4.1t is further contended by themthat only on the ground
of malafide intention or on the ground of violation of Rule or
| ack of jurisdiction, a charge neno can be interfered with and
there is no such ground raised by the petitioner in his
Affidavit filed in support of the wit petition. The limtation
point raised by himon the basis of Rule 9(2)(b)(ii) of the CCS

(Pensi on Rul es) that the 3rd Article of Charges is barred by
limtation was already considered by the departnent and the sane
was decided to be dropped as evidenced from another Menorandum
dated 23.08. 2010 chall enged by the wit petitioner.

5. They have further contended that the contentions of the
Wit Petitioner on the sanction accorded by the President in
2007 to conduct enquiry against the petitioner on Articles of
charges franmed agai nst him cannot be questioned at all as it is
only procedural in nature. The respondents have contended
vehenently that it is not necessary to place all the nmaterials
before the President for taking a decision to issue a charge
meno against a retired officer and it is enough for the
President to take a decision on the available materials. They
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further contended that in the absence of any challenge to the
sanction order, the validity of the Sanction Oder sanctioning
for enquiry against the petitioner cannot be probed into by this
Court. In support of their <contention they have cited the
decision in the case of Prakash Singh Badal & Anr. v. State of
Punjab & Others, reported in AIR 2007 SC 1274. Para 51, 52 and
53 for the proposition that the application of mnd of the
Sanctioning Authority depends upon the facts and circunstances
of each case and there cannot be any generalized guideline in
t hat regard.

Apart from the decision cited above, the respondents
relied upon other decisions also in respect of the accord of
sanction which are as follows: -

(i).2007 (1) MJ (Crl) 1566, K Karunakaran v. State of Kerala
(ii).AIR 2007 SC 3039, B.S.Goraya v. U T. of Chandigarh
(iii).AIR 2007 SC 2618, Paul Verghese v. State of Kerala &

O hers

(iv).(2004) 13 SCC 487, Shankerbhai Laljibhai Rot v. State of
Guj ar at

(v).(1996) 2 SCC 21, State of Madhya Pradesh and O hers v.
Keshav

(vi).AIR 1979 SC 49, Snmt. S.R Venkataraman v. Union of India

6. Heard M .Karthik, |earned counsel appearing on behalf
of the Petitioner and M .T.S. Raj anphan, | earned counsel
appeari ng on behalf of the respondents.

7. The petitioner has specifically pleaded in his
representation dated 27.3.2009 addressed to the Disciplinary
Authority at para 4 as foll ows: -

"4.The first article of charge alleges that | did not
i npl ement the July 2003 amendnent to Certification
Manual with regard to stop marking order to Licensees
of packaged drinking water. At the outset, | would
point out that the charge neno itself states that |
made an endorsenment on the anendnent letter for its
I npl ementation by the group Leader. For the next one
month or so, | had to be on leave to attend to ny
ailing son. The first step in taking action, pursuant
to the anmendnent, involved defining the scope of
critical requirenents. This had to be done at the
Branch level, in the absence of such a definition in
the CVD anendnent. The G oup Leader put up a note to
me as to what could be taken as critical requirenent
which if not conplied with would necessitate action. |
agreed. As action could not be initiated against
Li censees for alleged violation of certain critical
requirenents, bef ore deci di ng what constituted
critical requirenents, when the G oup Leader spelt out
the critical requirenent, | approved them forthwith
for inplenentation. | do renmenber that the |ocal DDG
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called for a neeting sonetine in January 2004 to
di scuss and define the scope of critical requirenent.
No decision was taken even in that neeting. It was
nearly a year later that the scope of the term was
defined. Nevertheless, after return from |eave and
approval of Goup Leader’s categorization of critical
requirenent, | began issuing stop nmarking orders in
cases of non conpliance in the are of critical
requirenents in spite of the fact that the conditions
attached to the grant of Ilicence were not nodified

Hence there is no case for alleging non inplenentation
of the anmendnent No. 3.~

A perusal of the above contentions would reveal that not only
the petitioner but also the group leader and the officials at
the Branch | evel got involved in the first Article of Charge and
it is to be nentioned here such an avernent is not refuted by
the respondents in their counter even inpliedly. Further, it
reveals that the petitioner after getting approval on his return
from the leave issued Stop Mrking Oders as per the
clarification given by the Goup Leader on critical requirenent.

8. Those facts are of course relevant to be taken note of
while issuing a Sanctioning Order by the conpetent authority to
proceed against the petitioner as the first Article of the
charges accuses the petitioner that he failed to inpose Stop
Marking for the BIS Iicenses held by BIS |icensees on receipt of
the independent test reports showing failure of sanples in
critical requirenent. Further, as it is a specific case of the
petitioner that after getting clarification from the G oup
Leader in respect of the neaning of ‘critical requirenent’ he
i ssued a Stop Marking order and the sanme is not disputed by the
respondents either in the Counter Affidavit or in their Witten
Subm ssions. Hence, this Court cannot sinply brush aside the
contentions of the petitioner that the sanction was accorded by
the President without proper materials placed before him

9. Further the petitioner specifically contended that
there is no definition for ‘critical requirement’ and in the
absence of any specific definition for ‘critical requirenment’
an official cannot be accused for not taking any action as

mentioned in the 1st Article of Charges.

10. Unfortunately the respondents instead of neeting out
the above factual aspects on nerits have taken a peculiar stand
that it is not necessary to place all the materials before the
Sanctioning Authority and in the absence of challenge to the
Sanction Order, such a contention cannot be allowed to be raised
to chal |l enge the charges.
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11. The respondents thenselves have admtted that the
above decisions regarding Sanction are under different contexts
but the sanction dealt with therein is in pari-materia with the
grant of sanction for prosecution under the Prevention of
Corruption Act.

12. The petitioner after serving for nore than 30 years in
the Indian Standards Institution which was subsequently renaned
as Bureau of Indian Standards proceeded on Voluntary Retirenent
wth effect from 16.06.04. He has specifically taken a stand
that he went on voluntary retirenment with pain not for persona
reasons but due to the denial of due pronotion to himinspite of
his mneritorious service. After a lapse of nearly 3 years,
Sanction Order was passed by the President to proceed against
the petitioner by his order dated 8.1.07 not Ileaving the
petitioner to lead atleast his retirement life peacefully. The
contention of the respondents that the sanction warranted under
different Acts and Rules has to be equated with the requirenent
of the sanction under the Prevention of Corruption Act is liable
to be rejected in limne as the sanction under the Prevention of
Corruption Act is nore serious in nature as it not only casts a
social stigma on the individual but also make him to undergo the
ordeal of painful voyage in the departnmental enquiry after his
retirenent.

13. As the Sanction under the Prevention of Corruption Act
is nmore serious in nature putting a person to social stigm, |
am of the strong view that the Sanctioning Authority is required
to take note of each and every naterial placed against the
petitioner to find out as to whether it is related to any
procedural or substantial violation for personal gain of the
I ndi vi dual concer ned.

14.1 repeatedly have gone through the 1St Article of
charges and | find that the subject nmatter of the first article
of the charges that the petitioner is accused of, is that he had
not followed Circular No.3 of July 2003 to the Operating Mnua
for Product Certification 1998 issued by the Central Marks
departnment of Bureau of |ndian Standards.

15.Para 2 of the 1st Article of charge would clearly
reveal that he had unduly benefited the firm and displayed | ack
of devotion to duty. There is not even a single Iline of
accusation accusing the petitioner that he had benefited hinself
by not inposing Stop Marking for the BIS License held by the
firmas per the above Crcular dated 10.07.03.

16.1t is trite law that neither the Enquiry Oficer nor

the Disciplinary Authority can travel beyond the scope of the
charges framed against the delinquent as laid down by the
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Hon’ bl e Apex Court in the case of MV.Bijlani V. Union of India
and Others reported in 2006 (5) SCC 88 and in the case of Roop
Singh Negi vs. Punjab National Bank and others, reported in 2009
(2) SCC 570.

17. A clear procedure is required to be followed by the
departnment in the matter of disciplinary proceedings and it is
very beautifully explained by the Hon ble Apex Court in the
above two cases and also in the case of Mathura Prasad vs. Union
of India reported in (2007) 1 SCC 437.

18.1t is held that the charges should not be vague and
must be specific and a nere suspicion however strong cannot be a
subj ect matter of enquiry.

19.1t is also indicated that the authorities cannot take
into consideration extraneous materials beyond the scope of the
charges. Wen such is the Rule of law, it is unfortunate to note
the contention of the respondents in their counter as well as in
the witten submission that it is not necessary to place the
entire materials placed before the President at the tine of
granting sanction under Rule 9 of the CCS (Pension Rules)
forgetting that they are required to be taken note of atleast at
the time of framng a charge nmeno and a Charge Menp cannot be
I ssued wi thout the sanction order.

20.1t is pointed out by the petitioner in his Affidavit
under ground No. (d) as follows:-
“D. It is submtted, without prejudice to ground B &
C, the provision in the circular alleged to have been
violated in Article 1 of the Charge Menorandum has
been subsequently done away wth in the revised
operating Mnual for product certification, 2004 by
way of an anendnent on 17.03.2006 by the Respondents.
The apparent reason for the anmendnent was that by
Issuing stop marking immediately in case of food
products requiring mandatory certification would |ead
to closure of the factory itself. Therefore, by the
anmendnent brought about in 2006, a show cause notice
woul d be issued in such cases before a decision to

I ssue stop mar Ki ng S made. In t he above
ci rcunst ances, there can be no allegation of
m sconduct | evel ed agai nst the petitioner for

violating the circular dated 10.7.2003 which has been
subsequent |y superseded.”

21.In the common Counter Affidavit filed on behalf of the
respondents, the above specific aver nment regarding the
subsequent anmendnent wthdrawing the circular, which is the
subject matter of the first Article of Charge Meno has not even
been dealt with. There are two Common Counter Affidavits filed
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on behalf of the respondents 1 and 2, one is dated 10.06.11 and
another one is dated 22.06.11. In both the Counter Affidavits,
the respondents have taken a stand as if this court has got no
jurisdiction to find out the gross procedural violation causing
substantial injustice to an individual and affecting his rights
and i nterest adversely.

22.1t is true that the jurisdiction of the Court under
Art.226 of the Constitution of India to interfere with the
di sciplinary proceedings is limted in scope and that does not
mean that the Courts under Art.226 of the Constitution of India
should close its eyes and keep quiet even if gross injustice is
brought to its notice because of the violation of the mandatory
provi sions of |aw and the procedure.

23. The respondents have m sunderstood the settled | aw and
forgotten conveniently that the decision making process of the
authority concerned always can be examned and interfered wth
if the decision is not on the relevant materials or no materials
at all. Wat is guaranteed after all to a citizen in this
denocratic country is fair, just, reasonable and -equitable
treatment before the eye of law If that is denied, then the
Court is not expected to close its eyes and permt continuous
vi ol ati on agai nst himor her.

24. This Court 1is inclined to quote para 19 of the
Judgnent laid down by the Apex Court in Mithura Prasad -Vs-
Union of India reported in (2007) 1 SCC 437 as it would teach
t he respondents the power of jurisdiction of this Court:-

“19. When an enpl oyee, by reason of an alleged act of
m sconduct, is sought to be deprived of hi s
l'ivelihood, the procedures |aid down under the sub-
rules are required to be strictly followed. It is now
well settled that a judicial review would lie even if
there is an error of |aw apparent on the fact of the
record. If statutory authority uses its power in a
manner not provided for in the statute or passes an
order wthout application of mnmnd, judicial review
woul d be maintainable. Even an error of fact for
sufficient reasons nmy attract the principles of
judicial review

20.1n S. N Chandrashekar —-Vs- State of Karnataka this
Court held: (SCC pp.221-22, paras 34-36)

“34. The Authority, therefore, posed unto itself a
wrong question. Wiat , therefore, was necessary to be
considered by BDA was whether the ingredients
contained in Section 14-A of the Act were fulfilled
and whether the requirenents of the proviso appended
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thereto are satisfied. If the same had not been
satisfied, the requirenents of the |aw nust be held to
have not been satisfied. If there had been no proper
application of mnd as regards the requirenments of
|l aw, the State and the Planning Authority nust be held
to have msdirected thenselves in law which would
vitiate the inpugned judgnent.

35.1n Hindustan Petroleum Corpn. Ltd., Vs. Darius
Shapur Chenai this Court referring to Cholan Roadway
Ltd., Vs.G Thirugnanasanbandam held (SCCP.637, para
14)

"14. Even a judicial review on facts in certain
situations may be available. In Cholan Roadways Ltd.,
V. G Thi rugnanasanbandam this Court observed LSCC
P. 253, paras 34-35)

“34. .. It is now well settled that a
quasi-judicial authority nust pose unto itself a
correct question so as to arrive at a correct finding
of fact. A wong question posed leads to a wong
answer . In this case, furthernore, the msdirection
in law commtted by the |Industrial Tribunal was
apparent insofar as it did not apply the principle of
res ipsa loquitur which was relevant for the purpose
of this case and thus, failed to take into
consideration an irrelevant fact not germane for
determ ning the issue, nanely, that the passengers of
the bus were mandatorily required to be exam ned. The
Industrial Tribunal further failed to apply the
correct standard of proof in relation to a donestic
enquiry, which is ‘preponderance of probability and
applied the standard of proof required for a crimnal
trial. A case for judicial review was, thus clearly
made out .

35.Errors of fact can also be a subject- matter of
judicial review (See E. V.Secy.of State for the Hone
Deptt. Reference in this connection may al so be nade
to an interesting article by Paul P.Craig.QC. titled
“Judi cial Review, Appeal and Factual Error’ published
in 2004 Public Law, P.788."".

(See al so Sonepat Coop. Sugar MIls Ltd., v. At
Si ngh, SCC paras 23 and 24.)

25.Contrary to the settled law on the disciplinary
matter, the Respondents have chosen to file two commobn counter
affidavits wthout neeting out the substantial violations
poi nted out by the petitioner. In the Counter Affidavits they do
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repeatedly contend that this Court has no jurisdiction to
Interfere with their power and procedure.

26. At the commencenent of para 9, the Vigilance Oficer

of the 2nd respondent has gone to the extent of saying that the
petitioner had commtted serious |apses, while he was in service
and thus it is clear that they had decided to proceed against
the petitioner with a cl osed and concl uded m nd.

27.1t is enough for this Court to stop with this to allow
the wit petition on this ground itself as it is substantially
established by the petitioner and undi sputed by the respondents
in their counter that there is no proper Sanction Oder and the
subject matter of the first Article of charges nanely the
circular of 2003, had already been wthdrawmm by subsequent
anmendnent in 2006 and there is no allegation regarding
corruption or personal gain against the petitioner.

28.As far as the 2nd Article of charge is concerned,
again the petitioner contends that it was not even placed for
sanction before the Sanctioning Authority, nanely, the President.
In ground No.(e), the wit petitioner has pleaded as
foll ows: -

“E.It is submtted, that as regards Article Il of the
Charge Menorandum the sane does not find the place in
the sanction order issued by the Hon’ ble President of
India on 8.1.07. The sanction has been granted in
respect of four inputations of msconduct, out of

which the 1st and the 3d inputations therein find a
place in the inpugned nenorandum dated 4.6.07

However, the 2" Article of Charge in the inpugned
menor andum does not find a place in the presidential

sanction. The 2nd Article of Charge is that certain
licensees were permtted resunption of marking in
violation of guidelines. The charge nentioned in the
President’s sanction order is that no stop marking was
I ssued. Both the inputations are totally different and

therefore it cannot be said that 2" Article of the
charge neno has been wvalidly initiated wth the
sanction of the Hon' ble President of India.”

29. The respondents have not chosen to deal wth this
contention as they have taken a wong decision to aver before
this Court that this court has no jurisdiction to go into, even
t he deci sion nmaking process of the respondents to issue a charge
meno against the petitioner after the lapse of 3 years from the
date of his retirenent. This court always renmenbers that it
cannot deal with the charges on nerits and give a finding, as if
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it 1s an enquiry officer. But the power of this court is not
curtailed in any manner to find out whether the decision to
I ssue the charge nenp that too after the lapse of 3 years from
the date of retirenment of the petitioner is based on sone
materials or not.

30. 1t is to be renmenbered that no disciplinary
proceedings can be initiated against the petitioner after
permtting himto go on voluntary retirenent as early as in 2004
and the only way to proceed against him is wunder the CCS
(Pension Rules) with the Sanction of the President. So it is

clear that wthout the sanction of the President, t he
respondents have no jurisdiction to initiate disciplinary
proceedi ngs against the petitioner. In the absence of such a
sanction, no disciplinary proceedings could be initiated

against the petitioner. So it is the sanction which gives life
to a dead matter and the question is whether such a sanction was
accorded on the availability of relevant materials or not.

31. According to the petitioner, no materials were placed

before the sanctioning authority in respect of 27 Article of
charge, which is not denied by the respondents and relevant
materials including the subsequent anmendnment were not placed

before the President in respect of the 1st Article of the charge,
which is also not disputed by the respondents.

32.The 3rd Article of Charge is wthdrawmm by the
respondents thenselves as per their order dated 23.8.10 and the
stand taken in their counter affidavit. \Wen the sanction order
giving life to a dead mtter which was passed wthout
considering the relevant nmaterials in respect of the first

Article of the charge and no materials in respect of the 2nd
Article of the charge, it is wunfair on the part of the
respondents to contend before this Court that they have got
power to conduct enquiry against any enployee even after their
retirement, which is not only unjustifiable, but also unlawful.

33.It is to be pointed out at this juncture that in view
of the subsequent anendnment in 2006, the circular of 2003
referred to in the first Article of charges, which is the basis
of that charge goes. The charge neno is dated 4.6.07 and the
Sanction Oder is dated 8.1.07 and the Anendnent is dated
28.9.06. It is painful to note that the respondents have franed
a charge inspite of the non existence of a subject matter of the
first charge and this according to nme wuld substantially
support the contention of the wit petitioner that there is no
proper application of m nd before issuing the sanction order.

34. Even assuming that the |apse was commtted according
to the respondents when the G rcular of 2003 was in force, the
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petitioner’s contention that the Crcular 2003 was conplied with
on his return fromleave after clarification given by the G oup
Leader cannot be ignored. Further the third Article of Charge
was Wwthdrawmm on being pointed out by the petitioner
subsequently and the Sanction Oder was passed even for that
al so. Wthout even noting that the third charge is tinme barre,d
Sanction was given and this also would support the stand of the
petitioner.

35.In view of +the aforesaid reasons, this Court 1is
inclined to quash the inpugned charge neno dated 4.6.07 and the
Meno dated 23.8.10. Accordingly, the inpugned charge nmeno is
quashed and the Wit Petition stands allowed. Consequent | vy,
connected M scel |l aneous Petition is closed. No costs.

Sd/ -
Assi stant Regi strar

/'l True Copy //

Sub Assistant Registrar
pPgp

To

1. The Director Ceneral,
Bureau of | ndi an Standards,
Manak Bhavan,

No.9, B.S.Jaffar Marg.,
New Del hi 110 002.

2. The I nquiring Authority,
Deputy Director Ceneral (S)
Bureau of | ndian Standards,
C. 1. T. Canpus,

Taramani, Chennai 600 113.

+1cc to M. S. Karthik, Advocate SR No.22666
W P. No. 26465 of 2010
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