IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 20-09-2021
CORAM
THE HONOURABLE MR, JUSTI CE S. M SUBRAMANI AM

WP NO. 14835 OF 2016
AND
WWP NO. 12971 OF 2016

C. Var gheese ...Petitioner
VS.

1. The State of Tam | Nadu,
Represented by its Secretary to Governnent,
Public (SC) Departnent,
Fort St. George,
Chennai — 600 009.

2. The I nspector of Police,
Put hukadai Police Station,
Put hukadai ,

Kanyakumari District.

3. The Deputy Director
Enf or cenent Directorate,
No. 6, Haddows Road,
Shastri Bhavan,
Nunganmbakkam
Chennai — 600 006. ... Respondent s

Wit Petition is filed wunder Article 226 of the
Constitution of India, praying for the issuance of a Wit of
Mandanus, directing the respondents, their nen or agents or
anyone acting and claimng on behalf of them from arresting,
executing the detention order and detaining the petitioner,
nanely, M. Vargheese aged 61 years issued under Section 3(1) of
t he Conservation of Foreign Exchange and Prevention of Snuggling
Activities 1974, vide the proceedings in GO No.SR 1/64-7/2015

https://hcservices.ecourts.gov.in/hcservices/



Public (SC) Departnent dated 21.08.2015 passed by the Detaining
Aut hority nanely the first respondent herein under the COFEPOSA
Act, 1974, pending disposal of the main wit petition.

For Petitioner X M . R Ganesh Kunar

For Respondents-1 and 2 : M . C. Kat hi ravan,
Gover nment Advocat e.

For Respondent-3 : M. P.Parivall a
ORDER

The relief sought for in the present wit petition is to
direct the respondents, their nmen or agents or anyone acting and
claimng on behalf of them from arresting, executing the
detention or der and det ai ni ng t he petitioner, nanel y,
M. Vargheese aged 61 years issued under Section 3(1) of the
Conservation of Foreign Exchange and Prevention of Snuggling
Activities 1974, vide the proceedings in GO No.SR 1/64-7/2015
Public (SC) Departnent dated 21.08.2015 passed by the Detaining
Authority, namely, the first respondent herein under the
COFEPCSA Act, 1974, pending disposal of the main wit petition.

2. The relief, as such, sought for cannot be entertained
in the wit proceedings under Article 226 of the Constitution of
India. Such a pre-detention order is neither contenplated nor
can be issued by a Wit Court.

3. The Law in this regard is settled as rightly pointed
out by the first and second respondents in their counter-
affidavit, which reads as under: -

“The petitioner has not specifically
mentioned the case |laws wherein Apex Court
has held that the order of the preventive
detention in the pre-execution stage is very

wel | rmaintainable and the sanme can be set
aside. But on the issue of pre-detention the
law is well settled and the grounds of
challenge are exhaustively narrated in

Addi tional Secretary to the Governnent of
India and others vs. Snt.Al ka Subhash Gadia
and another, reported in 1992 Supp. (1) SCC
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496. In that judgnent, it is observed anong
other things as follows: -

“ the Courts have interfered with
them are necessarily very |limted in scope
and nunber, viz., where the Courts are prina
facie satisfied (i) that the inpugned order
i s not passed under the Act under which it is
purported to have been passed; (ii) that it
is sought to be executed against a wong
person; (iii) that it is passed for a wong
purpose; (iv) that it is passed on vague,
extraneous and irrelevant grounds or (v) that
the authority which passed it had no
authority to do so.”

Further, the Apex Court in simlar
cases has also held that the pre-execution
detention order cannot be chall enged and the
only remedy is to surrender and seek
appropriate renedy before the appropriate
Forum”

4. In view of the fact that the relief, as such, sought
for in the present wit petition is beyond the scope of
consideration of this Court in the wit proceedings and the wit
petition stands rejected.

5. Accordingly, the wit petition stands dism ssed.
However, there shall be no order as to costs. Consequently,
connected m scel | aneous petition is also dism ssed.

Sd/ -
Assi stant Registrar (CS-VI)

/'l True Copy //

Sub Assistant Registrar
Svn

To
1. The Secretary to Governnent,
State of Tam | Nadu,

Public (SC) Departnent,
Fort St. George, Chennai — 600 009.
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2. The | nspector of Police,
Put hukadai Police Station,
Put hukadai ,

Kanyakumari District.

3. The Deputy Director
Enforcenent Directorate,
No. 6, Haddows Road,
Shastri Bhavan,
Nungamnmbakkam
Chennai - 600 006.

+1cc to the Governnent Pl eader SR No. 48584

GVR( CO)
RVM 05/ 10/ 2021)
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