IN THE H GH COURT OF JUDI CATURE AT MADRAS

DATED : 05.02. 2021

CORAM

THE HON BLE MR JUSTI CE S. M SUBRAMANI AM

C.MS. A No.2 of 2013

N. Chi nnusany ... Appellant / Respondent /
Petitioner
Vs.
Pal ani ammal ... Respondent / Appellant /
Respondent
Prayer : Civil Mscellaneous Second Appeal filed under Order 43

Rule 1 & 2 of CP.C. r/w Section 100 of C P.C, against the
judgnent and decree dated 01.08.2012 nmade in C.MA No.1 of 2012
passed by the Principal D strict Judge, Nanmakkal, Nanakkal
District reversing the judgnent and decree dated 28.10.2011 nade
in HMOP. No.131 of 2009 passed by the Subordinate Judge,
Namakkal , Namakkal District.

For Appel | ant : M. V. Saravanan for
M . S. Sent hi | nat han

For Respondent : No appear ance
JUDGMENT

The judgnment and decree dated 01.08.2012 nmade in
CMA No.1 of 2012, reversing the judgnent and decree dated
28.10. 2011 nade in H MO P.No.131 of 2009, is under challenge in
the present civil m scell aneous second appeal .

2. The substantial question of law raised in the appeal
on hand is that whether the first Appellate Court is right in
reversing the decree of divorce granted by the Trial Court
despite the admitted fact that the appellant and the respondent
are living separately for several years.
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3. The marri age between the petitioner and the respondent
was solemmized on 29.10.1969, as per the Hndu R tes and
Custons. On account of difference of opinion, the spouses |eft
the matrinonial honme and living separately for about 16 years.
The appellant filed H MO P.No.131 of 2009, for dissolution of
marriage. The Trial Court granted divorce and the respondent
wife preferred CMA No.1 of 2012. The first Appellate Court
reversed the decree and dism ssed the petition for divorce.

4. The Ilearned counsel appearing on behalf of the
appellant mainly contended that the respondent deserted the
appellant and the desertion was admtted even before the Tria
Court. Wen the parties are living separately for nore than 16
years, that itself is sufficient to grant the decree of divorce

in favour of the appellant. It is contended that since the
appel lant is now aged about 76 years, there is no possibility of
reuni on.

5. The very fact that the parties are living separately
for nore than 16 years and there is no possibility of reunion
this Court is of the opinion that the appellant is entitled to
get divorce on the ground of desertion itself.

6. In this view of the nmatter, the judgnent and decree
dated 01.08.2012 passed in CMA No.1 of 2012, reversing the
judgnent and decree dated 28.10.2011 passed in H MO P.No. 131 of
2009 is set aside and the decree and judgnent passed in
H MO P.No.131 of 2009 dated 28.10.2011 stands restored.
Accordingly, C. MS. A No.2 of 2013 stands all owed. No costs.

Sd/ -
Assi stant Regi strar

[l True Copy //

Sub Assistant Registrar
gsk

To

1. The Principal D strict Judge, Namakkal,
Namakkal District.
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2. The Subordi nate Judge, Nanakkal ,
Nanmakkal District.

+1cc to Ms.S. Senthil Nathan, Advocate SR No.7045
C MS. A No.2 of 2013
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