IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 10. 03. 2021
CORAM
THE HON BLE MR JUSTI CE D. KRI SHNAKUVAR

ClVIL M SCELLANEQUS APPEAL NO 971 OF 2013
M P.NO. 1 OF 2013

Nat i onal Insurance Co. Ltd.,
Branch |11,

Thant hai Periyar Market Conpl ex,
Il Floor, Opp. To old bus stand,

Sal em
Appel | ant/ 2nd Respondent
. Vs. .
1. Kri shnan
... Respondent No. 1/ Petitioner
2. Sam nat han

... Respondent - 2/ 1st Respondent

Appeal filed wunder Section 173 of the Mdtor
Vehicles Act, 1988, against the Judgenent and decree dated
30.08.2011 made in MC. O P.No.373 of 2009 on the file of
Subor di nat e Judge (Mdtor Accidents O ains Tribunal) Dharmapuri.

For Appel | ant : M. R Sreevi dhya

For Respondent No.1 . No Appearance

For Respondent No. 2 : Not Ready
JUDGVENT

Brief facts of the claimants' case is as foll ows:
On 19.1.2004 at about 4.30 p.m, the petitioner was

assigned duty to lay water pipes near Gangapuram Chithode on
Sal em — Coinbatore road, with the help of Escot Crane bearing
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regi stration No.PY-01-J 3947, when the water pipes were shifted
with the help of Escot Crane, the vehicle was noved so rashly

and negligently and thereby the petitioner fell down and the
front wheel of the vehicle crushed right leg, hip, pelvic
region, etc. I Mmedi ately, the petitioner was taken to
Governnment  hospital, Erode and later shifted to Nationa
hospital, Erode. The petitioner underwent nany surgeries and
hospitalised for long tine. Due to the accident, the
petitioner suffered permanent disability. The petitioner is

unable to perform any kind of work and depends on others even
for a day to-day affairs. The petitioner filed a claimpetition
claimng Rs.10,00,000/- as conpensation from the respondents
bei ng the owner and insurer of the Crane.

2. On the side of the claimants, P.W1 and 2 were
examined and Ex.A-1 to A-11 were marked. On the side of the
respondents, R W1 was exam ned and Ex.Bl to B4 were narked.

3. Tribunal, based on the oral and docunentary evidence
adduced by both sides, has cane to the conclusion that due to
rash and negligent driving of the Crane by its driver, the
accident occurred and while awarding a sum of Rs. 6, 35,248/- as
conpensation to the claimants along with interest at the rate of
7.5% per annum from the date of claimpetition till realization
has held that both the respondents 1 and 2 are jointly and
severally liable to pay conpensation to the claimant. The total
conpensati on awarded by the tribunal under various heads are as

fol | ows:

Heads Conpensat i on
awar ded by the
tribunal in Rs.

Per manent disability 2600 x 12 x 5, 30, 400/ -
17

Pai n and Suffering 25, 000/ -
Transport expenses 2, 000/ -
Extra Nouri shment 10, 000/ -
Medi cal expenses 67, 848/ -

Tot al 6, 35, 248/ -
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4. Chal lenging the said award, Insurance Conpany has
filed the present appeal against the liability foisted and the
quant um of conpensati on awarded by the tribunal

5. Heard the I|earned counsel appearing for the
appel I ant/ I nsurance Conpany and perused the materials avail able
on record.

6. According to the |earned counsel appearing for the
appellant, the clainmant who was seated along with the driver
fell down and sustained injuries while shifting the water pipes.
The risk of a coolie is not covered under the policy. Further,
only one seat is provided in the Crane and the driver alone can
sit and no premium was paid to cover the risk of a coolie and
the risk of a Coolie is not contenplated under |aw and as such

the insurer is not liable to pay any conpensation to the
cl ai mant . The petitioner has not travelled in the aforesaid
Crane as passenger, whereas he fell down from the Crane and

sustained injuries while he was doing his work as | oadman. Ex.B-
3 relied upon by the appellant clearly shows that the |nsurance
conpany will indemify the insured in the event of an accident
caused or arising out while use of vehicle including |Ioading or
unl oading of the vehicle and the prem um of Rs.785/- has been
paid. The tribunal has elaborately discussed the cause of
accident and canme to the conclusion that due to the negligence
on the part of the driver of the Crane, the petitioner fell down
and sustained injuries. Further, no material has been placed by
the appellant/Insurance Conpany to disprove the case of the
petitioner. Therefore, as rightly pointed out by the tribunal
the Insurance Conpany cannot escape from its liability to pay
conpensation to the petitioner.

7. In sofar as the quantum of conpensation is concerned,
Doctor who gave Ex.A 10 disability certificate was exam ned as
P.W2, deposed that due to the accident, the petitioner
sustained fracture in shaft of fermur in right thigh and plating
was done and fracture in pelvic bone in hip and caused
di spl acenent and not joined and sustained vascular injury in
right leg and surgery was done and hence, he is not able to do
even his day-to-day work on his own and thus, assessed permanent
disability at 65% X-Ray in this regard was narked as Ex. A 11.
Based on the aforesaid evidence, the tribunal has accepted the
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65% permanent disability assessed by the Doctor. The petitioner
was a coolie at the tinme of accident, the tribunal has fixed
Rs.4000/- as nonthly incone of the petitioner and arrived | oss
of income of the petitioner as under:
4,000 x 65% = 2600/- per nonth.

Considering the age of the petitioner i.e. 34 years, as per Il
Schedule of the Mtor Vehicle Act, the tribunal has rightly
adopted 17 nultiplier and calculated the |loss of inconme of the

petitioner as 2600 x 12 x 17 = Rs. 5, 30, 400/ - . In sofar
as other heads also, the tribunal has awarded just and
reasonabl e conpensation to the petitioner. Therefore, there is

no warrant to interfere with the award passed by the tribunal
and as such, the award passed by the tribunal is confirmed.

8. Consequently, the appeal stands dism ssed. No costs.
Connected m scel | aneous petition is cl osed.

Sd/ -
Assi stant Regi strar(CS-1X)

/1 True Copy //
Sub Assistant Registrar
vaan
To

1. The Subordi nate Judge,
(Motor Accidents Cains Tribunal),
Dhar mapuri .

2. The Section Oficer,
V. R Section,
Madras Hi gh Court, Chennai-104.

+lcc to Ms. R Sreevidhya, Advocate, S.R No.15522

Cvil Mscell aneous Appeal No.971 of 2013
M P. No.1 of 2013

RSI ( CO)
RLP( 30/ 09/ 2021)
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