IN THE H GH COURT OF JUDI CATURE AT MADRAS

DATED: 15.09. 2021

CORAM

THE HONOURABLE MR. JUSTI CE G K. | LANTHI RAI YAN

WP.NO 7178 OF 2018

AND
W M P. NCS. 8906 AND 20172 OF 2018

=

Sam yat hal
2. Nal | asany

3. Kat hirvel
Petitioners

Vs.

1. The State of Tam | Nadu,
Represent ed by
The Comm ssioner & Secretary to Governnent,
Soci al Wel fare Departnent,
Fort St. George,
Chennai - 600 009.

2. The District Collector,
Erode District.

3. The Special Tahsil dar,
Adi Dravidar Welfare (L.A),
Er ode.
Respondent s

PRAYER: Wit Petition filed under Article 226 of t he
Constitution of India, to issue a wit of Declaration, declaring
that the land acquisition proceedings in respect of the
petitioners' land in S.No.108/ 1B Nanjanapuram Village, Erode
Taluk and District is statutorily |apsed under Section 24(2) of
the Right to Fair Conpensation and Transparency in Land
Acqui sition, Rehabilitation and Resettlement Act, 2013.
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For Petitioners : M. Kunaresh Babu
for M. V. Bal anurugane

For Respondents : M. Richardson W1 son
Gover nnment Advocate

ORDER

This petition has been filed seeking to declare that the
| and acqui sition proceedings in respect of the petitioners' |and
in S. No.108/ 1B Nanj anapuram Vill age, Erode Taluk and District is
statutorily I|apsed under Section 24(2) of the R ght to Fair
Conpensat i on and Transpar ency in Land Acqui si tion,
Rehabilitation and Resettlenent Act, 2013 (hereinafter referred
to as '"the New Act', for short).

2. The case of the petitioners is that the property
conprised in S. No.108/ 1B situated at Nanjanapuram Vill age, Erode
Taluk was originally owed by the husband of the first
petitioner and the father of the second and third petitioners
herein to an extent of 1.26 acres. The said |and was acquired
under the Land Acquisition Act, 1894 (hereinafter referred to as
"the Act', for short) for the purpose of providing house sites
to Adi Dravidars. After issuance of declaration notice under
Section 6 of the Act were issued 09.08.1989 and the notice under
Sections 9(3) and 10 of the Act were issued on 08.06.1990. At
that juncture, the husband of the first petitioner and the
father of the second and third petitioners herein viz.
Mut husany Gounder challenged the acquisition proceedings in
W P. No. 13735 of 1990. However, the said Wit Petition was
di sm ssed and went up to the Hon'ble Suprenme Court of India by
his legal heirs after his dem se in SLP.No.13425 of 2007 and the
same was al so dismssed by an order dated 13.08.2007. They al so
filed a Review Petition and the sane was also dismssed in the
year 2015. Again, the acquisition proceedings have been
challenged in the present Wit Petition.

3. The learned counsel for the petitioners raised the
foll owi ng grounds. The possession of the property is still wth
the petitioners and it has not been taken even till today.
Therefore, the acquisition proceedings have been |apsed as per
the provisions wunder Section 24(2) of the New Act. Even
according to the respondents, the conpensation anpbunt has been
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deposited in the revenue deposit and the revenue deposit is non
est in the eye of law. In support of his contentions, he relied
upon the judgnment of the Division Bench of this Court reported
in 1991 L.W 80 (Padmavathi -vs- State of Tamlnadu), in which
it has been held as follows: -

“26. The sane is the position in the
present case under the Land Acquisition Act which
is not only a special enactnent but a conplete
Code in itself. W, therefore, hold that the
Board Standing Order No.90 relied on by |earned
counsel for the petitioners has no statutory
sancti on.

27. Palaniswam, J. in Eswara Pillai V.
State of Tam | nadu  (1972-2M.J 92) clearly
observed that the instructions contained in
Board's Standing Oder No.90 were not issued
under Section 55 and strictly speaking they are
not statutory rules. The |earned Judge, however,
proceeded to observe: “But, nonetheless, the
instructions have statutory force”. It IS
difficult to understand how the instructions of
the Board, which are neither statutory nor rules,

could yet possess ‘'statutory force'. In our
opi ni on, t he only force t hat executive
instructions can have, or hope to have, is

executive force; they cannot have I|egislative or
statutory force. Under Section 55(3) of the Act,
rules framed by the appropriate Governnent after
following the requirenments of that section, can
al one possess the 'force of law and not any
ot her instrunents. W have earlier shown how the
Board of Revenue has no place in the schene of
the Land Acquisition Act. Considered from that
vi ew point, the Board Standing Order No.90 cannot
even claimthe status of executive instructions.”

4. The Hon' ble Division Bench of this Court held that the
Board Standing Order No.90 cannot even claim the status of
executive instructions. The instructions contained in Board' s
Standing Order No.90 were not issued under Section 55 and
strictly speaking, they are not statutory rules. Therefore, it
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has no statutory force. However, it does not say to follow the
revenue standi ng order.

5. The counter filed by the respondents reveals that
after conpletion of the acquisition proceedings, the possession
of the property had been taken on 11.07.2011, after giving
notice dated 23.05.2011 to the petitioners. Thereafter, the
subject land has been allotted to 23 poor I|andless Adi Dravidar
people and they were also issued patta. One of the beneficiary
viz., Kalavathi on behalf of other Villagers gave requisition to
the second respondent to neasure and fix boundary stone in
respect of the land allotted to them Therefore, the third
respondent had taken steps to neasure the land on which he
received objections. Therefore, the third respondent issued
notice to the first petitioner. Insofar as the conpensation is
concerned, as per the award dated 24.07.1990 a sum of
Rs. 67,653/- has been kept under revenue deposit as early as on
01.10.1990. The respondents also produced records to that
effect. That apart, the present Wit Petition has been filed
after dismssal of the said SLP and al so Review Petition before
t he Hon' bl e Suprene Court of India.

6. The grounds raised by the petitioners in this Wit
Petition have already been settled by the Constitution Bench of
the Hon'ble Suprene Court of India in the judgnment reported in
(2020) 8 SCC 129 in the case of Indore Devel opnment Authority Vs.
Manohar | al and ors etc., which held as follows :-

“366. In Vi ew of t he af oresai d
di scussi on, we answer the questions as under:

1. Under the provisions of Section 24(1)
(a) in case the award is not made as on 1.1.2014
t he date of conmencenent of Act of 2013, there is
no | apse of proceedings. Conpensation has to be
determ ned under the provisions of Act of 2013.

2. In case the award has been passed
Wi thin the w ndow period of five years excluding
the period covered by an interim order of the
court, then proceedings shall continue as
provi ded under Section 24(1)(b) of the Act of
2013 under the Act of 1894 as if it has not been
repeal ed.
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3. The word or wused in Section 24(2)
bet ween possession and conpensation has to be
read as nor or as and. The deened |apse of |and
acquisition proceedings under Section 24(2) of
the Act of 2013 takes place where due to inaction
of authorities for five years or nore prior to
commencenent of the said Act, the possession of
| and has not been taken nor conpensation has been
paid. In other words, in case possession has been
t aken, conpensation has not been paid then there
is no lapse. Simlarly, if conpensation has been
pai d, possession has not been taken then there is
no | apse.

4. The expression 'paid in the main part
of Section 24(2) of the Act of 2013 does not
i nclude a deposit of conpensation in court. The
consequence of non-deposit is provided in proviso
to Section 24(2) in <case it has not been
deposited wth respect to mjority of Iland
hol dings then all beneficiaries (landowners) as
on the date of notification for land acquisition
under Section 4 of the Act of 1894 shall be
entitled to conpensation in accordance with the
provisions of the Act of 2013. In case the
obligation under Section 31 of the Land
Acqui sition Act of 1894 has not been fulfilled,
I nterest under Section 34 of the said Act can be
granted. Non-deposit of conpensation (in court)
does not result in the |lapse of land acquisition
proceedi ngs. In case of non-deposit with respect
to the majority of holdings for five years or
nore, conpensation under the Act of 2013 has to
be paid to the "landowners"”™ as on the date of
notification for |and acquisition under Section 4
of the Act of 1894.

5. In case a person has been tendered the
conpensati on as provided under Section 31(1) of
the Act of 1894, it is not open to himto claim
that acquisition has |apsed under Section 24(2)
due to non-paynment or non-deposit of conpensation
in court. The obligation to pay is conplete by
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tendering the amount under Section 31(1). Land
owners who had refused to accept conpensation or
who sought reference for higher conpensation,
cannot claimthat the acquisition proceedi ngs had
| apsed under Section 24(2) of the Act of 2013.

6. The proviso to Section 24(2) of the
Act of 2013 is to be treated as part of Section
24(2) not part of Section 24(1)(b).

7. The node of taking possession under
the Act of 1894 and as contenpl ated under Section
24(2) S by draw ng of i nquest report/
menor andum Once award has been passed on taking
possessi on under Section 16 of the Act of 1894,
the land vests in State there is no divesting
provi ded under Section 24(2) of the Act of 2013,
as once possession has been taken there is no
| apse under Section 24(2).

8. The provisions of Section 24(2)
providing for a deened |apse of proceedings are
applicable in case authorities have failed due to
their inaction to take possession and pay
conpensation for five years or nore before the
Act of 2013 cane into force, in a proceeding for
| and acqui sition pending with concerned authority
as on 1.1.2014. The period of subsistence of
interimorders passed by court has to be excl uded
In the conputation of five years.

9. Section 24(2) of the Act of 2013 does
not give rise to new cause of action to question
the legality of concluded proceedings of |and
acquisition. Section 24 applies to a proceeding
pending on the date of enforcenent of the Act of
2013, i.e., 1.1.2014. It does not revive stale
and tine-barred clains and does not reopen
concluded proceedings nor allow |andowners to
question the legality of node  of t aki ng
possession to reopen proceedings or node of
deposit of conpensation in the treasury instead
of court to invalidate acquisition.”
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7. The Hon'ble Suprene Court of India settled al
proposition of law in the above judgnent including the grounds
raised by the petitioners. That apart, the acquisition
proceedi ngs have been conpleted and the subject |and was taken
over by the third respondent on 11.07.2011. Insofar as the
conpensation is concerned, as per the award dated 24.07.1990 a
sum of Rs.67,653/- has been kept under revenue deposit as early
as on 01.10.1990. Therefore, the petitioners failed to satisfy
the twin requirements under Section 24(2) of the New Act i.e.
the physical possession of the land was not taken and the
conpensati on has not been paid/tendered/ deposited in accordance
with law. In view of the dictumlaid down by the Hon'ble Suprene
Court of India, the issues raised by the petitioners were
settled and therefore, the acquisition proceedi ngs have not been
| apsed by operation of |aw under Section 24(2) of the New Act
l.e., Rght to Fair Conpensation and Transparency in Land
Acqui sition, Rehabilitation and Resettlenent Act, 2013. In view
of the settled position of law, the wit petition is devoid of
nerits and liable to be dism ssed.

8. In the result, the Wit Petition stands dism ssed.
However, if there is delay in disbursement of the conpensation
the petitioners are entitled for interest as observed by the
Constitution Bench of the Hon'ble Suprene Court of India.
Consequently, the connected M scellaneous Petitions are closed.

No costs.
Sd/ -
Assi stant Regi strar (CS-1X)
/[l True Copy //
Sub Assistant Registrar
kv
To

1. The Conmm ssioner & Secretary to Governnent,
The State of Tam | Nadu
Soci al Wl fare Departnent,
Fort St. George,
Chennai - 600 009.
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2. The District Collector,
Erode District.

3. The Special Tahsil dar,
Adi Dravidar Wl fare (L.A),
Er ode.
+1cc to the Governnent Pleader, S.R No.47547

W P. No. 7178 of 2018

VBM CO)
RLP( 13/ 10/ 2021)

https://hcservices.ecourts.gov.in/hcservices/



