IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 20.07. 2021
CORAM
THE HONOURABLE DR. JUSTI CE ANl TA SUMANTH

WP. NO 29764 OF 2008
AND
MP. NO 1 OF 2008 AND WWP. NO. 23581 OF 2020

C. P. Loganat han
Petitioner

Vs.

1. The Conm ssi oner,
H ndu Religious and Charitabl e Endowrents Depart nent,
Chennai - 600 034.

2. The Joi nt Comm ssi oner,
H ndu Religious and Charitabl e Endownents Depart nent,
Sal em

R Sengoda Gounder (Deceased)

K. Nal | i appan

S. Bal asundar am

Substituted as LRs of the Deceased R3
Viz., R Sengoda Gounder (Deceased)

ok ow

... Respondent s

Prayer: Wit Petition filed under Article 226 of the
Constitution of India praying to Wit of Certioraified Mandanus,
to call for the records of the 1st respondent pertaining to the
proceedi ngs in Rc.No.44988/ 2008 D.2 dated 17.10.2008, quash the
sane and consequently direct the 1st respondent to condone the
delay of 3 years, 6 nonths and 16 days in filing the appeal
against the order of the 2nd respondent dated 06.10.2004 in
O A No. 8 of 1999.

For Petitioners : M.P.Valliappan

For Respondents : M. NRR Arun Nataraj an,
Gover nnent Advocat e
for R1 & R2

M . T. L. Thi rumal ai samay
for RA & RS
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ORDER

The petitioner has challenged an order dated 17.10.2008
passed by the Comm ssioner, H ndu Religious and Charitable
Endownrents Departnent, (HR & CE) arrayed as Rl, rejecting his
appeal under Section 69(1) of the H ndu Religious and Charitable
Endownrents Act, 1959 (in short "Act') on the ground that the
sane was delayed by a period of three years, six nonths and
si xt een days.

2. Section 69 of the Act, does not provide any discretion
to the Conm ssioner to condone delay in filing of appeals as
confirnmed by the Hon' ble Suprene Court in the case of Ganesan
Vs. Commi ssioner, Tam!| Nadu Hndu Religious and charitable
Endownrents Board and others ((2019) 7 SCC 108). In the aforesaid
judgenent, the Hon ble Court framed the following issues for
resol ution:

8. After hearing |earned counsel for both the
parties and perusal of the record, followng are
the questions which arises for consideration in
this appeal : ?

1) Wiether the Comm ssioner while hearing the
appeal under Section 69 of Act, 1959, is a Court?

2) Wiether applicability of Section 29(2) of
Limtation Act is wth regard to different
limtation prescribed for any suit, appeal or
application to be filed only in a Court or
Section 29(2) can be pressed in service wth
regard to filing of a suit, appeal or application
before statutory authorities and tribunals
provided in Special or Local Laws?

3) Whether the Conm ssioner while hearing the
appeal under Section 69 of Act 1959 is entitled
to condone a delay in filing an appeal applying
the provisions of Section 5 of the Limtation
Act, 19637

4) \Wether the statutory schenme of Act 1959
indicate that Section 5 of Limtation Act is
applicable to proceedings before its authorities?

3. The answer to the last question as above is relevant
and the sane is extracted bel ow

Question No. 4
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56. A special or local |law can very well provide
for applicability of any provision of Limtation
Act or exclude applicability of any provision of
Limtation Act. The provisions of Limtation Act
including Section 5 can very well be applied in
deciding an appeal by statutory authority which
is not a Court by the statutory schenme of speci al
or local law. We, thus, need to notice the
provi sions of Act, 1959 as to whether the schene
under Act, 1959 shows that enactnent intended to
apply Section 5 of the Limtation Act.

57. Section 110 provides for procedure and powers
at inquiries wunder Chapters V and WVI. The
Commi ssi oner hears appeal s under Section 69 which
is under Chapter V of the Act. Section 110 of the
Act is as follows:

Section 110. Procedure and powers at inquiries
under Chapters V and VI.? (1) Were a
Conmmi ssioner or a Joint Comm ssioner or a Deputy
Conmi ssi oner nmakes an inquiry or hears an appea
under Chapter V or Chapter VI, the inquiry shal
be nmade and the appeal shall be heard, as nearly
as may be, in accordance with the procedure
applicable under the Code of Gvil Procedure,
1908 (Central Act V of 1908) to the trial of
suits or the hearing of appeals, as the case nay
be.

(2) The provisions of the Indian Evidence Act,
1872(Central Act | of 1872) and the Indian Qaths
Act, 1873 (Central Act X of 1873), shall apply to
such inquiries and appeal s.

(3) The Conm ssioner [or a Joint Comm ssioner or
a Deputy Comm ssioner] holding such inquiry or
hearing such an appeal shall be deened to be a
person acting judicially within the neaning of
the Judici al Oficers Protection Act, 1850
(Central Act XViIl of 1850).

58. The nere fact that a statutory authority is
enpowered to follow the procedure as nearly may
be in accordance with procedure under C P.C. to
the trial of suits or hearing of appeals, the
statutory authority shall not become a Court.
There is nothing under Section 110 which
indicates that Limtation Act is also nuade
applicable in hearing of the appeal.
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59. Section 115 deals with limtation. It only
provi des that in conputing the period of
[imtation prescribed under Act, 1959 for any
proceeding, suit, appeal or application for
revi sion agai nst any order or decree passed under
this Act, the tinme requisite for obtaining a
certified copy of such order or decree shall be
excl uded.

60. The provision of Section 69 of Act, 1959 al so
indicates that Legislature never contenplated
applicability of Section 5 of the Limtation Act
i n proceedi ngs before Comm ssioner. Section 69(2)
not ed above provides that any order passed by the
Joi nt Conmi ssioner or the Deputy Conm ssioner, as
the case may, in respect of which no appeal has
been preferred within the period specified in
sub?section (1) may be revi sed by t he
Conmmi ssioner suo notu and the Comr ssioner nmay

cal | for and examne the records of the
proceedings to satisfy hinself as to the
regularity of such proceedi ngs or t he
correctness, legality or propriety of any

deci si on or or der passed by t he Joi nt
Comm ssioner or the Deputy Conm ssioner, as the
case may be.

61. Thus, Section 69(2) gives suo notu power to
the Conmm ssioner to call for and examne the
records of the proceedings of Joint Conm ssioner
or the Deputy Comm ssioner in respect of which no
appeal has been preferred wthin the period
specified in sub?section (1). Thus, in a case
appeal is not filed within 60 days against the
order of Joint Conm ssioner or the Deputy
Commi ssioner, the Conm ssioner is vested with suo
nmotu power to call for and exam ne the records.
The suo notu power has been given to the
Conmi ssioner to correct the orders of Joint
Commi ssioner or the Deputy Comm ssioner even if
no appeal has been filed within 60 days. G ving
of suo notu power to the Conmissioner is wth
object to ensure that an order passed by the
Joi nt Conmi ssioner or the Deputy Conm ssioner nmay
be corrected when appeal is not filed within tine
under Section 69(1). The schenme of Section 69
especially sub?section (2) also re?enforces our
conclusion that Legislature never contenplated
applicability of Section 5 in Section 69(1) for
condoning the delay in filing an appeal by
appl ying Section 5 of the Limtation Act.
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62. Learned <counsel for the respondent has
referred to two Rules framed under Section 116 of
1959, Act, nanely, the Application and Appeal
Rules dated 30.08.1961 and the Holding of
Inquiries Rules dated 30.08.1961. The Application
and Appeal Rules provide for procedures and
details of filing application, af fidavits,
menor andum of appeal, application for revision,
etc. The said Rules, in no manner, support the
contention of the |earned counsel for the
respondent that Section 5 of the Limtation Act
is applicable. Simlarly, Holding of Inquiries
Rules provide for procedure of holding of
inquiries, issue of notice, etc. The above Rul es
al so do not throw any light on the applicability
of Section 5 of the Limtation Act.

63. The above provision clearly indicates that
provision for only conputation of limtation has
been nmade applicable to the proceedings under
Act, 1959. Section 115 cannot be read in a nmanner
as to providing applicability of Section 5. There
is no other provision in the schene fromwhich it
can be inferred that Act, 1959 intended
applicability of Section 5 of the Limtation Act
to proceedings of appeal before the Conm ssion

We, thus, conclude that Section 5 of the
Limtation Act is not applicable as per the
schenme of Act, 1959.

64. In view of the foregoing discussions, we
al l ow the appeal, set aside the inpugned judgnent
of the High Court. The order of the Conm ssioner
dated 31.07.2013 is set aside and the appeal
filed by respondent No.3 stands di sm ssed.

65. W may, however, observe that dism ssal of
the appeal filed by respondent No.3 as above
shall not preclude the Commi ssioner in exercising
his suo notu power wunder Section 69(2) of the
Act, 1959. We, however, are not expressing any
opinion with regard to exercise of suo notu by
the Conmm ssioner under Section 69(2) in the
present case and it is for the Conmm ssioner to
i nvoke his power under Section 69(2) if he is so
sati sfied. Furt her, this wll be w thout
prejudice to any other renedy open to the
respondent No.3 in | aw.

4. The conclusion of the Hon'ble Bench is to the effect
the provisions of Section 5 of the Limtation Act cannot be nade
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applicable to statutory appeals under Section 69 of the Act. As
regards this Court however, discretion, in terns of Article 226
of the Constitution of India is always available, to consider
the circunstances in which the delay had been occasioned and
condone the sanme if it were of the view that the delay was
justified and liable to be condoned.

5. The order inpugned before the Comm ssioner was dated
06. 10. 2004 passed in O A No.8 of 1999 by the Joint Conm ssioner,
HR & CE Departnment, Salem The petition for revision had been
filed with a delay of 3 years, 6 nonths and 16 days. The
explanation for the delay as putforth by the petitioner was that
it is only when his application for appointnent of hereditary
trustee was rejected that he cane to know about the order dated
06. 10. 2004 havi ng been passed.

6. However, M. Thirumal ai sanmy appearing for the Executive
Oficer of the Arulmghu Kanchi Vinayagar, Badrakaliamrman
Muni appan and  Mariamman  Tenpl es, T. Put hupal ayam Vil | age,
Thi ruchengode  Tal uk, Namakkal District, (tenple/tenple in
guestion) would draw ny attention to the auction register of the
tenple lands. Entry dated 26.05.2005, relating to the auction of
the lands of the tenple in question contain the signature of the
petitioner at Columm.No.3 being 'Devasthanam Mathippu' . The
auction notification had, in fact, been issued by the hereditary
trustee who have been arrayed here as private respondents. Thus
there is no question in nmy mnd that the petitioner was well
aware of the appointnment of the ©private respondents as
hereditary trustees even as early as on 26.05.2005 and there is
no justification for the delay of 3 years, 6 nonths and 16 days
in filing the appeal challenging order dated 06.10.2004 passed
by R2 before RI.

7. The inpugned order is confirnmed and this wit petition
di sm ssed. No costs. Connected M scellaneous Petitions are

cl osed.
Sd/ -
Assi stant Registrar(CS-VII)
/'l True Copy //
Sub Assistant Registrar
rkp
To

1. The Conm ssi oner,
H ndu Religious and Charitabl e Endownents Depart nent,
Chennai - 600 034.
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2. The Joint Conm ssioner,
Hi ndu Rel i gi ous and Charitabl e Endowrents Depart nent,
Sal em

+lcc to M. T.L. Thirumal ai samay , Advocate, S. R No.34733
+lcc to M. P.Valliappan, Advocate, S. R No.34826

W P. No.29764 of 2008
and
M P. No.1 of 2008 and WWP. No. 23581 of 2020

RSV( CO)
RLP(01/ 11/ 2021)
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