IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 26.03. 2021
CORAM
THE HONOURABLE MS. JUSTI CE V. M VELUNVANI
C.M A No. 1181 of 2021
and

C. M P. No. 6001 of 2021
The Managi ng Director,
Tam | Nadu State Transport Corporation Limted,

Rai | way Station Road,
Kunbakonam City & Taluk & Municipalities,

Thanj avur District. .. Appel | ant/ Respondent
Vs.

1. Anj ammal

2. Abi naya

3.Mnor. Aarthiya

4. M nor. Quru Eeshwaran .. Respondents / Petitioners

(M nor respondents 3 & 4 are represented by their
Mot her, Anjammal, 1st respondent herein)

Prayer: This Cvil Mscellaneous Appeal is filed under Section
173 of the Mdtor Vehicles Act, 1988, against the Judgnent and
Decree dated 08.11.2019 nmade in MC. O P.No.67 of 2018 on the file
of the Mdtor Accidents Cains Tribunal, Chief Judicial Mgistrate
Court, Thiruvarur.

For Appel | ant . M. P. Raj at hi
for M.D. Raghu

For Respondents : M. Sugant han
for M.N Manokaran

JUDGMENT
The matter is heard through “Video Conferencing/Hybrid node”.
2. This Cvil Mscellaneous Appeal has been filed to set

aside the award dated 08.11.2019 made in M C. O P. No. 67 of 2018 on

https://hcservices.ecourts.gov.in/hcservices/



the file of the Mdtor Accidents Cains Tribunal, Chief Judicia
Magi strate Court, Thiruvarur.

3. The appellant is the respondent in MC O P.No.67 of
2018 on the file of the Mtor Accidents Cains Tribunal, Chief
Judicial Magistrate Court, Thiruvarur. The respondents filed the
above said claim petition claimng a sum of Rs.40,00,000/- as
conpensation for the death of one Dhandapani, who died in the
acci dent that took place on 18.06.2017.

4. According to respondents, on 18.06.2017 at about 03.00

P.M, while the deceased Dhandapani was riding as pillion rider
in the notorcycle bearing Registration No. TN 50 B 2315 driven by
one opal akri shnan on the Thiruthuraipoondi — Thiruvarur road,

near Pulival am Noorul Tea Shop, the driver of the bus bearing
Regi stration No. TN 49 N 1394 belonging to appellant drove the
same in a rash and negligent nmanner and dashed against the

notorcycle in which the said Dhandapani was traveling as pillion
rider and caused the accident. In the accident, the said
Dhandapani sustained fatal injuries and died on the spot.

Therefore, the respondents filed the said claimpetition claimng
a sum of Rs. 40, 00, 000/- as conpensation for the death of the said
Dhandapani agai nst the appel |l ant-Transport Corporation.

5. The appel | ant-Transport Corporation filed counter
statenent and denied all the avernents made by the respondents.
The appel | ant - Transport Corporation denied the manner of accident
as alleged by the respondents. The driver of the bus has given
conplaint to the Deputy Superintendent of Police against the
F.1.R which was erroneously | odged against him According to the
appellant, at the time of accident, while the driver of the bus
was driving the bus slowy by observing all traffic rules from
Thiruvarur to Thiruthurai poondi near Pulivalam Tea Shop, he saw
the rider of the notorcycle bearing Registration No. TN 50 B 2315
driving the notorcycle w thout wearing helnmet. Wile the deceased
tried to overtake the lorry which was proceeding ahead of the
notorcycle w thout noticing the bus, which was comng in the
opposite direction, dashed against the bus and invited the
accident. Hence, the accident has occurred only due to the
negligence on the part of the driver of the notorcycle and there
was no negligence on the part of the driver of the bus. Hence,
the appellant is not Iliable to pay any conpensation to the
respondents. The respondents have to prove that the rider of the
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not orcycle was possessing valid driving license and also the
notorcycle was having valid insurance policy at the tine of
accident. The respondents have to prove that they are the |ega
heirs of the deceased by producing valid docunents. The
appel | ant - Transport Corporation denied the age, avocation and
i ncone of the deceased. In any event, the guantum of conpensation
claimed by the respondents is highly excessive and prayed for
di sm ssal of the claimpetition.

6. Before the Tribunal, the 1st respondent exam ned herself
as P.W1, one Mahadevan, eyewitness to the accident was exam ned
as P.W2 and 6 docunents were marked as Exs.Pl1l to P6. On behal f
of the appellant-Transport Corporation, one Senthil kumar, driver
of the bus belonging to appellant was examned as R W1 and no
docunment was mar ked.

7.The Tribunal, considering the pleadings, oral and
docunentary evidence, held that the accident occurred only due to
rash and negligent driving by the driver of the bus belonging to
appel | ant- Transport Corporation and directed the appellant to pay
a sum of Rs.17,92,500/- as conpensation to the respondents.

8.To set aside the award dated 08.11.2019 nmade in
MC. O P.No.67 of 2018, the appellant has cone out wth the
present appeal .

9. The |earned counsel appearing for the appellant
contended that the rider of the notorcycle only drove the sane in
a rash and negligent nmanner and dashed agai nst the bus bel ongi ng
to appellant and invited the accident. The Tribunal erroneously
fixed the negligence on the part of the driver of the bus. The
Tri bunal ought not to have considered the evidence of P.WI1,
whose evidence was not corroborated by any other independent
W tness. The Tribunal erroneously fixed negligence on the driver
of the bus nerely relying on the F.I.R It is well settled that
negl i gence cannot be fixed relying on the F.I1.R or judgnents of
the Crimnal Court. The Tribunal has to independently consider
the evidence let in before it. The Tribunal failed to note that
the driver of the bus gave a conplaint to the District
Superintendent of Police for the F.I1.R which was falsely
regi stered against him The Tribunal ought to have fixed the
negligence on the part of the deceased. The rider of the
not orcycl e did not possess valid driving license and al so was not
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wearing helnet at the time of accident. The total conpensation
awar ded by the Tribunal at Rs.17,92,500/- is highly excessive and
prayed for setting aside the award passed by the Tribunal.

10. The | earned counsel appearing for the respondents nade
his subm ssion in support of the award passed by the Tribunal and
prayed for dism ssal of the appeal.

11. Heard the | earned counsel appearing for the appellant-
Transport Corporation as well as the |earned counsel appearing
for the respondents and perused the entire materials on record.

12.1t is the case of the respondents that at the tine of
accident, while the deceased Dhandapani was riding as pillion
rider in the notorcycle bearing Registration No. TN 50 B 2315
driven by one Copal akrishnan on the Thiruthurai poondi -
Thi ruvarur road, near Pulivalam Noorul Tea Shop, the driver of
the bus bearing Registration No.TN 49 N 1394 belonging to
appel l ant drove the sane in a rash and negligent manner, dashed
agai nst the notorcycle in which the said Dhandapani was traveling
as pillion rider and caused the accident. To prove the said
contention, the 1st respondent exam ned herself as P.W1, one
Mahadevan, eyewitness to the accident was exam ned as P.W2 and
marked F.1. R, which was registered against the driver of the bus
bel ongi ng to appellant as Ex. Pl and ot her docunments. On the other
hand, it is the case of the appellant-Transport Corporation that
while the driver of the bus was driving the bus slowy by
observing all traffic rules from Thiruvarur to Thiruthurai poond
near Pulivalam Tea Shop, he saw the rider of the notorcycle
bearing Registration No.TN 50 B 2315 driving the notorcycle
wi t hout wearing helnmet. The deceased tried to overtake the lorry
whi ch was proceedi ng ahead of the notorcycle w thout noticing the
bus, which was coming in the opposite direction, dashed agai nst
the bus and invited the accident. To prove the said contention,
the appellant examined the driver of the bus as R W1. The
appel l ant or the driver of the bus have not |odged any conpl aint
against the rider of the notorcycle. RW1 is an interested
wi tness and the appellant has not exam ned any other independent
Wi tness to corroborate the evidence of RW1. Further, it is the
contention of the appellant that the driver of the bus gave a
conplaint to the District Superintendent of Police against the
F.I1.R which was falsely registered against him There is no
evi dence to show that the driver of the bus has given a conplaint
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to the District Superintendent of Police and also the appellant
or the driver of the bus has not produced the sane. The Tri bunal
considering the evidence of P.W1l, P.W2, RW1, EX.P1/F.I.R,
which was registered against the driver of the bus, held that
acci dent has occurred only due to the negligence on the part of
the driver of the bus Dbelonging to appellant-Transport
Corporation. There is no error in the said finding of the
Tribunal warranting interference by this Court.

13. As far as quantum of conpensation is concerned, it is
the claim of the respondents in the claim petition that at the
time of accident, the deceased aged 45 years, a Two Weeler
Mechani ¢ and was earning a sum of Rs.25,000/- per nonth. To prove
the sane, the respondents produced Ex.P6/certificate issued by
the Two Weeler Mechanic Wl fare Association. The respondents
have not produced any docunent to prove the avocation and incone
of the deceased. In the absence of any material evidence to prove
the avocation and inconme of the deceased, the Tribunal
consi dering the Division Bench judgnment of this Court reported in
2019 (1) TNMAC 54 (DB), [Andal and others Vs. Avinav Kannan],
fixed a sum of Rs.10,000/- per nonth as notional incone of the
deceased, which is not excessive. As per Ex.P2/postnortem
certificate, the deceased was aged 49 years at the tine of
accident. The Tribunal, followng the judgnent of the Hon'ble
Apex Court reported in 2017 (2) TN MAC 609 (SC) [National
I nsurance Co. Ltd. v. Pranay Sethi and others] and 2009 (2) TN
MAC 1 SC [Sarla Verma & Ot hers vs. Del hi Transport Corporation &
another] rightly granted 25% enhancenent towards future prospects
and applied nultiplier "13'. There are four dependants of the
deceased and the Tribunal has rightly deducted 1/4th towards
personal expenses of the deceased. The Tribunal considering
entire materials on record, has awarded a sum of Rs.17,92,500/-
as conpensation to the respondents, which is not excessive
warranting interference by this Court.

14.In the result, this Cvil Mscellaneous Appeal is
di sm ssed and a sum of Rs.17,92,500/- awarded by the Tribunal as
conpensation to the respondents, along with interest and costs is
confirmed. The appellant-Transport Corporation is directed to
deposit the award anmount along with interest and costs, less the
anmount if any already deposited, within a period of twelve weeks
fromthe date of receipt of a copy of this judgnent to the credit
of MC OP.No.67 of 2018 on the file of the Mdtor Accidents
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Clainms Tribunal, Chief Judicial Mgistrate Court, Thiruvarur. On
such deposit, the respondents 1 & 2 are permtted to wthdraw
their respective share of the award amount as per the ratio of
apportionment fixed by the Tribunal along with proportionate
interest and costs after adjusting the anount, if any already
wi thdrawn, by filing necessary applications before the Tribunal.
The share of the mnor respondents 3 & 4 are directed to be
deposited in any one of the Nationalized Banks, till the mnor
respondents 3 & 4 attains mgjority. On such deposit, the 1st
respondent, being the Mther of the mnor respondents 3 & 4 is
permtted to withdraw the accrued interest once in three nonths
for the welfare of the mnor respondents 3 & 4. Consequently the
connected M scel | aneous Petition is closed. No costs.

Sd/ -
Assi stant Regi strar(CS-VlI)

/| True Copy//
Sub Assistant Registrar
kr k
To
1. The Chief Judicial Magistrate,
Mot or Accidents C ainms Tribunal,
Thi ruvar ur.
2. The Section Oficer,
VR Secti on,
H gh Court,
Madr as.

+1cc to M.S.J. Mbhaned Sat hi k, Advocate, S.R No.20339
+lcc to Ms.D. Raghu, Advocate, S.R No.19983

C. M A No. 1181 of 2021

JPL(CO)
SB( 08/ 09/ 2021)
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