IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 17.02. 2021
CORAM
THE HONOURABLE Ms. JUSTI CE V. M VELUNVANI

C. M A NO 402 OF 2021
AND
C. M P.NO 2627 OF 2021

The Managi ng Director,
Ms. Tam | Nadu State Transport Corporation Limted,
No. 37, Mettupal ayam Road,
Coi nbatore — 641 043.
Appel | ant / Respondent

Vs.

1. Shankar Sahani
2. Dano Devi
3. Savi t ha Kunari
4. Kunar
Respondent s/ Petitioners

Prayer: This G vil Mscellaneous Appeal is filed under Section
173 of the Mdtor Vehicles Act, 1988, against the Judgnent and
Decree dated 28.03.2018 nade in MC O P.No.961 of 2015 on the
file of the Mdtor Accidents Cdainms Tribunal, 1V Additional
District & Sessions Judge, Coinbatore.

For Appel | ant . M.K J.Sivakumar

JUDGMENT

This GCivil Mscellaneous Appeal has been filed to set
aside the award dated 28.03.2018 made in MC. O P. No.961 of 2015
on the file of the Mtor Accidents dains Tribunal, IV

Additional District & Sessions Court, Coinbatore.
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2. The appellant is the 2m respondent in MC O P.No. 961
of 2015 on the file of the Mtor Accidents Cains Tribunal, 1V
Addi ti onal District & Sessions Court, Coi nbat ore. The
respondents 1 to 3 filed the above said claim petition claimng
a sum of Rs.15,00,000/- as conpensation for the death of one
Bi mal esh Kumar Sahani, who died in the accident that took place
on 19. 01. 2014.

3. According to respondents 1 to 3, on 19.01. 2014 at about
10. 35 hours, while the deceased Bi mal esh Kumar Sahani was riding
as pillion rider in the notorcycle bearing Registration No.TN 38
BM 4503 from South to North direction on the Coinbatore -
Met t upal ayam road, in front of Press Colony Bus Stop at a nornal
speed by adhering Traffic Rules and Regulations, the 4tn
respondent-driver of the bus belonging to appellant, who was
driving the bus behind the notorcycle in which the deceased was
travelling as pillion rider, dashed on the rear side of the
notorcycle and caused the accident. In the accident, the said
Bi mal esh Kumar Sahani was thrown away from the notorcycle,
sustained nultiple grievous injuries and died on the spot.
Therefore, the respondents 1 to 3 filed the said claim petition
claimng a sum of Rs.15,00,000/- as conpensation agai nst the 4th
respondent and appel |l ant.

4. The 4th respondent-driver of the bus belonging to
appel l ant remai ned exparte before the Tribunal.

5. The appell ant-Transport Corporation filed counter
statenent and denied all the avernments made by the respondents 1
to 3. The appellant-Transport Corporation denied the manner of
accident as alleged by the respondents. According to the
appellant, at the tinme of accident, while the driver of the bus
was driving the bus slowy by observing all traffic rules from
Coi nbatore to Coonoor near Press Colony, the rider of the
notorcycle, in which the deceased was travelling as pillion
rider, tried to overtake the bus in the left side (wong side)
of the bus in a rash and negligent manner at a reckless speed
On seeing this, the 4th respondent turned the bus towards the
| eft side and stopped the bus. But, the rider of the notorcycle,
who was riding the notorcycle at a high speed and in no nood to
reduce the speed and to apply brakes, dashed against the front
| eft side corner portion of the stationed bus, caused danages to
the front left side portion of the bus and caused the accident.
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The width of the road where the accident occurred is about 12
feet and there is mud portion on either side of the road for
about 2 feet each and also there was no traffic at the tinme of
accident. Therefore, the accident has occurred only due to the
negligence on the part rider of the notorcycle and not due to
the negligence on the part of the driver of the bus belonging to
appel  ant- Transport Corporation. Further, the rider of the
notorcycle as well as the deceased were not wearing helnet at
the tinme of accident. Hence, the appellant is not liable to pay
any conpensation to the respondents. The owner and insurer the
notorcycle bearing Registration No. TN 38 BM 4503 have to be
I npl eaded as necessary parties in the claim petition. The
respondents 1 to 3 have to prove that the rider of the
not orcycl e was possessing valid driving license at the tinme of
accident and also they are the legal heirs of the deceased by
producing valid docunents. The appellant-Transport Corporation
denied the age, avocation and incone of the deceased. In any
event, the quantum of conpensation clained by the respondents 1
to 3 is highly excessive and prayed for dism ssal of the claim
petition.

6. Before the Tribunal, the 1st respondent exam ned
hinself as P.W1, one Nagarajan was examned as P.W2 and 18
docunents were marked as Exs.Pl to P18. The appell ant-Transport
Corporation did not let in any oral and docunmentary evidence.
The copy of the driving license of Nagarajan was nmarked as
Ex. X1

7. The Tribunal, considering the pleadings, oral and
docunentary evidence, held that the accident occurred only due
to rash and negligent driving by the driver of the bus bel onging
to appellant-Transport Corporation and directed the appellant
and 4th respondent to jointly and severally pay a sum of
Rs. 13, 40, 400/ - as conpensation to the respondents.

8.To set aside the award dated 28.03.2018 nmade in
M C. O P.No.961 of 2015, the appellant has cone out wth the
present appeal .

9. The Ilearned counsel appearing for the appellant
contended that the Tribunal ought not to have considered the
evidence of P.W1l, who was not an eyewitness to the accident.
The Tribunal ought not to have held that nere registering of
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F.1.R 'is nore enough for fixing negligence on the part of the
driver of the bus, 4th respondent herein. The respondents failed
to prove the avocation and income of the deceased by producing
valid docunents. In the absence of any material evidence to
prove the avocation and inconme, a sum of Rs.6,500/- per nonth
fixed by the Tribunal as notional incone of the deceased is
excessive. The amounts awarded by the Tribunal under other heads
are excessive. In any event, the total conpensation awarded by
the Tribunal at Rs.13,40,400/- is highly excessive and prayed
for setting aside the award passed by the Tribunal.

10. Heard the | earned counsel appearing for the appell ant-
Transport Corporation and perused the entire materials on
record.

11.1t is the case of the respondents 1 to 3 that at the
time of accident, while the deceased Bi mal esh Kumar Sahani was
riding as pillion rider in the notorcycle bearing Registration
No. TN 38 BM 4503 on the Coi nbatore — Mettupal ayam road, in front
of Press Colony Bus Stop at a normal speed, the 4th respondent-
driver of the bus belonging to appellant, who was driving the
bus behind the notorcycle in which the deceased was travelling
as pillion rider, dashed on the rear side of the notorcycle and
caused the accident. To prove the said contention, the 1st
respondent exam ned hinself as P.W1, exam ned one Nagarajan as
P.W2 and nmarked F.I. R, which was registered against the driver
of the bus as Ex.Pl1 and other docunents. On the other hand, it
Is the case of the appellant that at the tinme of accident, while
the driver of the bus was driving the bus slowy by observing
all traffic rules from Coi nbatore to Coonoor near Press Col ony,
the rider of the notorcycle, in which the deceased was
travelling as pillion rider, tried to overtake the bus in the
| eft side (wong side) of the bus in a rash and negligent nmanner
at a reckl ess speed and on seeing this, the 4th respondent turned
the bus towards the left side and stopped the bus. But, the
rider of the nmotorcycle, who was in no nood to reduce the speed
and to apply brakes, dashed against the front |eft side corner
portion of the stationed bus and caused the accident. Further,
the rider of the notorcycle as well as the deceased were not
wearing helnet at the tinme of accident. To prove the said
contention, the appellant has not exam ned the driver of the bus
or any eyewitness and has not filed any objection to the F.I.R
whi ch was registered against the driver of the bus. Further, the
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appel l ant has not proved by acceptable evidence that the rider
and pillion rider of the notorcycle were not wearing hel nmet at
the tinme of accident. The Tribunal considering the evidence of
P.W1, Exs.Pl1l to P6 and failure on the part of the appellant for
not exam ning the driver of the bus and not filing any objection
to the F.1.R, held that accident has occurred only due to the
negligence on the part of the driver of the bus belonging to
appel I ant - Transport Corporation. There is no error in the said
finding of the Tribunal warranting interference by this Court.

12. As far as quantum of conpensation is concerned, it is
the claim of the respondents that at the tinme of accident, the
deceased was aged 21 years, working as Coolie and was earning a
sum of Rs.500/- per day. But they failed to prove the said
contention. In the absence of any material evidence to prove the
avocation and incone of the deceased, the Tribunal considering
the year of accident, judgnent of Hon'ble Apex Court, age and
nature of work done by the deceased, fixed a sum of Rs.6,500/-
per nmonth as notional income of the deceased. The accident
occurred in the year 2014 and the nonthly inconme fixed by the
Tribunal is neagre. The deceased was a bachelor at the tinme of
accident but the Tribunal has erroneously deducted 1/3rd towards
per sonal expenses of the deceased instead of deducting 50% The
Tribunal has not awarded any anount towards |oss of |ove and
affection. In view of the nmeagre anmount fixed by the Tribunal as
nonthly income and not awarding any anount towards |oss of |ove
and affection, 1/39 deduction made by the Tribunal towards
personal expenses of the deceased is not interfered wth. The
Tribunal considering entire materials on record, has awarded a
sum of Rs. 13, 40,400/- as conpensation to the respondents 1 to 3,
which is not excessive warranting interference by this Court.

13.In the result, this Gvil Mscellaneous Appeal is
di sm ssed and a sum of Rs. 13,40, 400/- awarded by the Tribunal as
conpensation to the respondents 1 to 3, along with interest and
costs is confirmed. The appellant-Transport Corporation and the
4th respondent are jointly and severally directed to deposit the
award anount along with interest and costs, less the anput if
any already deposited, within a period of twelve weeks from the
date of receipt of a copy of this judgnent to the credit of
M C. O P. No. 961 of 2015 on the file of the Mdtor Accidents C ains
Tribunal, IV Additional District & Sessions Court, Coinbatore
On such deposit, the respondents 1 to 3 are permtted to
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wi thdraw their respective share of the award anmount as per the
ratio of apportionnment fixed by the Tribunal along wth
proportionate interest and costs after adjusting the anount, if
any already withdrawn, by filing necessary applications before
the Tribunal. Consequently the connected M scellaneous Petition
Is closed. No costs.

Sd/ -
Assi stant Regi strar

/'l True Copy //
Sub Assistant Registrar
krk
To

1. The IV Additional District & Sessions Judge,
Mot or Acci dents C ains Tribunal
Coi nbat ore.

2. The Section Oficer,
VR Secti on,
Hi gh Court,
Madr as.
+1cc to M. K. J.Sivakunar, Advocate, S.R No.9644
C. M A No. 402 of 2021

SRA( CO)
RLP( 16/ 11/ 2021)
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